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GrirFitH v. TowNnLEy, Appellant. 


Mixed and Mutual Mistake of Law and Fact. Anadministrator 
sold lands of his intestate, supposing that it was the fee that he was 
selling. The purchaser supposed it was the fee that he was buying. 
It turned out that nothing passed by the sale but the equity of re- 
demption. Held, that this was such a case of mixed and mutual 
mistake of law and fact as entitled the purchaser to relief in equity. 


Appeal from Osage Circuit Court—Hon. A. J. Say, Judge. 
Ewing, Smith & Pope for appellant. 
Lay § Belch for respondent. 
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Griffith v. Townley. 

SuErwoop, C. J.—In 1864, one Lewis Welton borrowed 
of Mrs. Peninah Townley, as representative of the estate 
of her husband, John M. Townley, deceased, $4,600, giv- 
ing a note therefor, and securing the note by a deed of 
trust on certain land, K. W. Townley being the trustee. 
Welton died without having paid any portion of either 
principal or interest of the note. His estate was adminis- 
tered by one Jesse Welton, in 1866, who came to K. W. 
Townley, the trustee and agent for his mother, and induced 
him to have the note allowed against the estate, saying 
that if he would do this, he, the administrator, would have 
the court make an order for the sale of the land, when it 
would bring much more than if sold under the deed of 
trust alone. 

After this claim was allowed, as well as some others of 
minor importance, the administrator procured an order of 
sale for the payment of debts as he had promised, and the 
sale took place; Townley, as the agent for his mother, be- 
coming the purchaser of the land mentioned in the deed 
of trust, for the sum of $6,000; purchasing on the faith of 
the public statements and representations of the adminis- 
trator at the sale, (who acted as auctioneer, and also bid 
against him, and asked him to bid on the land,) that he 
would “ sell a clear title;” that the land would be free from 
incumbrance; that he would pay Mrs. Townley’s note. 
McCord, attorney for the estate of Welton, also told Town- 
ley, who made inquiries of him at the time of the sale re- 
specting the title, that the title would be all right, and to 
“ go on and purchase.” 

The testimony is without rebuttal, and conclusive as 
to these statements of the administrator. There is also 
uncontradicted testimony to the effect that Welton, just 
when the land was knocked off, stated “that the land had 
brought barely enough to pay off the mortgage of Mrs. 
Townley, and the expenses.” There is also similar testi- 
mony to the effect that when inquiry was made, immedi- 
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ately after the land was stricken off, the reply was made, 
either by Welton, McCord or Townley, that the last named 
“had got the land to satisfy the mortgage.” $6,000 was 
all the land, in absolute fee, was worth. 

There was nothing in the proceedings in any manner 
referring to the deed of trust. The order of sale, however, 
though in usual form in other respects, requires the sale of 
“ all the right, title and interest of the said Lewis Welton,” in 
the land mentioned in the order. But the petition fer the 
sale, the order of publication, the certificate of appraise- 
ment, the report, the order approving it, and the deed, are 
in the customary form where the land is sold for the pay- 
ment of ordinary debts, and give not the remotest indica- 
tion that anything less than the fee was sold, or intended 
to be sold. In addition to that, and confirmatory of the 
indications borne by the probate files and records, one of 
the county justices stated that some objections were raised 
to the approval of the report; that the appraisers were 
sent for, who “ stated that they had appraised the whole value 
of the land, without reference to the mortgage; and it was 
upon this understanding, 7. ¢., that the whole title was ap- 
praised and sold, that the county court approved the sale. 
Upon this approval, and the delivery of the deed, Town- 
ley delivered Welton’s note, then amounting, with accrued 
interest, to some $5,040, to the administrator, paid in money 
the difference between the note and his bid, and acknow!- 
edged satisfaction on the record of the deed of trust. 

.Welton’s administrator died, and his administrator, 
Jacob Hull, administered upon the estate of the deceased 
administrator, made a settlement of the estate of Lewis 
Welton, and that estate is how free from debt. The pres- 
ent proceeding, instituted by the public administrator of 
Osage county, as administrator de bonis non of Lewis Wel- 
ton’s estate, has for its object the cancellation of the entry 
of satisfaction on the record, the substitution of the pub- 
lic administrator to the rights formerly possessed by Mrs. 
Townley as creditor of the estate, and that the deed of 
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trust be foreclosed. The prayer of the petition was granted, 
and a decree as prayed for entered, the debt then amount- 
ing to over $10,000. We are now asked to give our sanc- 
tion to.this decree; the plaintiff claiming in support of it, 
that only the equity of redemption passed by reason of the 
probate sale ; that if any mistake has occurred it was a mis- 
take of law; a mistake of such a fatal character that equity, 
with all its beneticent and healing powers, possesses no 
ability to redress. 

It must be confessed that this position isin accordance 
with the general and very salutary rule, and the only in- 
quiry to which we must address ourselves, is whether the 
circumstances of this case are such as will, in the present 
instance, prevent that rigid rule from having its customary 
sway. Inthe Bank v. Daniel, 12 Pet. 32, it was said, quot- 
ing from Hunt v. Rousmaniere, 1 Pet. 15, “ whatever excep- 
tions there may be to this rule, they are not only few in 
number, but they will be found to have something peculiar 
in their character.” The brief limits of an opinion will 
not admit of detailed examination of the numerous and 
often conflicting authorities respecting the extent to which 
courts of equity proceed in relieving against mistakes of 
law. If, however, the principle to be deduced from the 
great current of authority on this vexed question is cor- 
rectly announced in the case just cited, then the inquiry 
must be, are there in the present instance such ingredients 
as entitle it to be placed in the narrow and infrequent list 
of exceptions toa generally prevalent rule? We cannot 
doubt that Townley acted, when making the purchase at 
the administrator’s sale, under the contident belief that he 
was purchasing “a clear title,” or title in fee; nor can we 
doubt that, under this belief, he paid the difference between 
the amount of the note and the bid, surrendered that note 
and acknowledged satisfaction of the deed of trust. And 
it is equally beyond question that he was led to this course 
by the promises and assurances of the representative of 
the estate, Welton, who, doubtless, as evinced by his con- 
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temporaneous declarations, supposed he was selling the 
land in fee simple absolute. If this was the belief of both 
parties, then it follows that if Townley did not by his pur- 
chase procure the fee as he intended, and as Welton in- 
tended he should, then it is a case of mutual mistake: one 
of so fundamental a character as appeals very strongly for 
equitable interposition. If, on the other hand, Welton was 
actuated by no honest purpose in the course which he pur- 
sued, and the representations which he made, then the 
contract of sale was tainted with such fraud as to utterly 
vitiate its validity. But whether the contract was the re- 
sult of mistake or fraud, in either event an unconscionable 
advantage has been obtained by selling a barren and worth- 
less equity of redemption, which the purchaser did not in- 
tend to buy, for the full price of a title in fee, which the 
buyer did intend to buy, and which the administrator, if 
honest, did intend to sell him. 

These are circumstances of such peculiar character, as 
ought, it seems, to go far towards mitigating the rigor of 
the general rule. In short, this case may be said to rest, 
as Mr. Justice Story observes of another, (1 Story Eq. Jur., 
§$ 118,) upon “ mixed considerations” and not exclusively 
upon mere mistake or ignorauce of the law. Where there 
was a mutual mistake of parties as to the interest of the 
vendor in the land sold, the court of appeals of Virginia 
held that the sale should be set aside. Jrick v. Fulton’s 
Extrs., 3 Gratt. 193. And this, notwithstanding the whole 
matter arose from a mutual misconstruction of a deed and 
a will, and equitable relief was asked solely on the ground 
that the vendor and the vendee both believed that the for- 
mer only had an undivided interest in the land sold, when 
in truth she possessed the fee. Chief Justice Redfield, in 
his recent edition of Story’s Equity Jurisprudence, (vol. 1, 
§$ 138,) remarks: ‘ That where the mistake is of so funda- 
mental a character that the minds of the parties have 
never, in fact, met; or where an unconscionable advantage 
has been gained, by mere mistake or thisapprehension, and 
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there was no gross negligence on the part of the plaintiff, 

* * equity will interfere, in its discretion, in 
order to prevent intolerable injustice. This we believe to 
be the clearly defined and well established rule upon the 
subject, in courts of equity, both in England and America.” 
Lord Chancellor Thurlow, in Calverley v. Williams, 1 Ves. 
210, says: ‘No doubt, if one party thought he had pur- 
chased bena fide, and the other party thought he had not 
sold, that is a ground to set aside the contract, that neither 
party may be damaged; because it is impossible to say one 
shall be forced to give that price for part only which he 
intended to give for the whole, or that the other shall be 
obliged to sell the whole for what he intended to be the 
price of part only. Upon the other hand, if both under- 
stood the whole was to be conveyed, it must be conveyed.” 
A similar ruling was made in Bron wv. Lamphear, 35 Vt. 
252, where a vendor conveyed a lot vf land on which was 
a spring, from which he, by means of an aqueduct, supplied 
his premises with water, the aqueduct being of greater 
value than the price paid forthe land. The vendor did 
not intend to part with the right to use the water from the 
spring, but by mistake his deed to the vendee contained 
no reservation of such right; the latter being in ignor- 
ance at the time of his purchase of the existence of the 
spring. And it was held upon bill brought, that the ven- 
dor was entitled either to a conveyance from the vendee 
of the right to use the aqueduct, or to a re-conveyance of 
the land on re-payment of the price thereof, the vendee 
to have his election as to which of these modes of relief 
the vendor should have, the court, among other things, re- 
marking: ‘The defendant takes by the conveyance a 
value which he did not purchase, and the case presents 
such elements of mistake and surprise as afford a solid 
ground for relief.” Mr. Justice Story says: “Cases of 
surprise, mixed up with a mistake of law, stand upon a 
ground peculiar to themselves, and independent of the gen- 
eral doctrine. * When the surprise is mutual, 
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there is, of course, a still stronger ground to interfere; for 
neither party has intended what has been done. They 
have misunderstood the effect of their own agreements or 
acts, or have pre-supposed some facts or rights existing, as 
the basis of their proceedings, which, in truth, did not 
exist. Contracts made in mutual error, under circum- 
stances material to their character and consequences, seem, 
upon general principles, invalid—non videntur, qui errant, 
consentire, is a rule of the civil law, and it is founded in 
common sense and common justice.” 1 Story Eq. Jur., § 
134. It was decided in Champlin v. Laytin, 1 Edwards 
Chy. 467, that a contract entered into under a mutual mis- 
conception of legal rights, amounting to a mistake of law 
in the contracting parties, is as liable to be rescinded as one 
founded in a mistake of fact. In his opinion in that case, 
the vice chancellor says: ‘ If both parties should be ignor- 
ant of a matter of law, and should enter into a contract 
for a particular object, the result whereof would, by. law, 
be different from what they mutually intended, here, on 
account of the surprise or immediate result of the mistake 
of both, there can be no good reason why the court should 
not interfere in order to prevent the enforcement of the 
contract, and relieve from the unexpected consequences of 
it. To refuse would be to permit one party to take an 
unconscientious advantage of the other, and to derive a 
benetit from the contract which neither of them intended 
it should produce.” 

The Lord Chancellor says, in Stapylton v. Scott, 18 
Ves. 425: “I admit, where the contract has proceeded upon 
the mistake of both parties, that avoids the contract at law 
as well as here.” And an agreement was decreed to be 
given up upon the ground of surprise, neither party under- 
standing the effect of it. Willan v. Willan, 16 Ves. 82. 
This exception to the rule is recognized in the case of Hunt 
v. Rousmanier, 8 Wheat. 174, Marshall, C. J., saying: ** We 
find no case which we think precisely in point, and are 
unwilling, where the effect of the instrument is acknowl- 
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edged to have been entirely misunderstood by both parties, 
to say that a court of equity is incapable of affording re- 
lief.” So, also, in Tyson v. Tyson, 31 Md. 134, on the 
ground of mistake and surprise, a deed, resettling trusts, 
which was signed without having been read, was corrected. 
The case of Evans v. Llewellin, 1 Cox 333, is exclusively 
put in the decree upon the ground of surprise, “ the con- 
veyance having been obtained and executed improvidently,” 
without time for proper reflection. In King v. Doolittle, 1 
Head (Tenn.) 77, it was held that where the mistake was 
one both of law and fact, though the latter is the result of 
the former, relief will be granted, when justice and equity 
require it. And the court there said: “If a contract is 
entered into in good faith, by which it is mutually under- 
stood that, for an adequate consideration, the one party 
shall part with and the other acquire a valid title to prop- 
erty, and it turn out that, at the time of the contract, by 
the operation of some settled principle of law, of which 
they were alike ignorant, the supposed title was wholly 
valueless, or did not exist in legal contemplation; in such 
case, the mistake is not a mere mistake at law; it involves 
in some measure a mistake of fact as well as of law, as 
the very idea of title comprehends as well matter of fact 
as of law. * * [It is enough that there was a 
radical defect inherent in the subject matter of the con- 
tract, of which the parties were mutually ignorant. * 

* The contract, therefore, was not what either of 
the parties understood and intended it should be.” In that 
case the mutual mistake arose because of an omission of 
an essential provision of the charter of a bank, the copy 
furnished being unintentionally imperfect. Here, the mutual 
mistake occurred because of the inadvertent insertion of 
words, of which both parties were ignorant; words in the 
order of sale at variance with the petition for that order, 
with the publication, and with the certificate of appraise- 
ment. The parties bargained for the fee, and there was, 
under the administration proceedings, no fee for sale. The 
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subject matter of their contract had, in legal contemplation, 
no more existence than if it had been a dwelling already 
consumed by fire, or a messuage already,swept away by a 
flood. ‘ Both parties intended the purchase and sale of a 
subsisting thing, and implied its existence as the basis of 
their contract. It constituted, therefore, the very essence 
and condition of the obligation of their contract.” 1 Story 
Kq. Jur., § 142. 

I find it difficult to distinguish the case of King v. 
Doolittle, supra, from the present one in principle; for it 
seems quite obvious that the contracting parties in each 
instance were alike ignorant as to the essential features of 
the contract they entered into, and of the mistake com- 
mitted, by reason of the unwarranted omission of words in 
the one case, and of their unwarranted insertion in the 
other. But there is another important element in this case 
which should not pass unnoticed. Townley is induced to 
have the note allowed against the estate of Welton; he is 
suddenly called upon to bid at the administration sale; he 
is afraid to bid for fear of jeoparding the interests contided 
to his care; afraid not to bid for fear that his non-action 
will equally result in detriment to those interests. In this 
extremity he appeals to the administrator, he appeals to the 
attorney of the estate, if the title on sale will be valid, and 
they both unite in assurances of its validity. In cases of 
this sort, it is held that when the mutual mistake is attrib- 
utable to the agent of the adversary seeking to take ad- 
vantage of it, equity will relieve. Green v. Morris $ 
Essex R. R. Co., 1 Beas. 165, Chancellor Williamson ob- 
serving: ‘The mutual mistake is to be attributed to the 
agent of the defendants. He prepared the deed, aud he 
assured the complainant that it was correct. There was 
no want of ordinary prudence in the complainant’s relying 
upon his judgment. He was a lawyer by profession, and 
it was natural and becoming that the complainant should 
have confided in him.” To the same ettect are Woodbury, 
&e., Bank v. Charter Oak Ins. Co., 31 Coun. 517; Longhurst 
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v. Star Ins. Co.,19 Iowa 364. In conclusion, we are of 
opinion, that there are, in this case, such elements of ab- 
sence of consideration, of reliance on the representations 
of the agent of the estate, of surprise, mutual mistake and 
unconscionable advantage, as should in equity and good 
conscience, take this case out of the general rule, and forbid 
our sanctioning the decree; for should we approve that 
decree, we would thereby, in effect, declare that the heirs 
of Lewis Welton’s estate should retain the unconscionable 
advantage which they have gained, and become enriched by 
the very debt of their ancestor. 

We, therefore, in order to do what the very right and 
justice of this case require, reverse the judgment and re- 
mand the cause, with directions that the court below, will, 
at the option of the plaintiff, either dismiss the petition or 
order the note to be delivered to Mrs. Townley, as well as 
the money paid by her, together with interest thereon ; 
cancel the entry of satisfaction on the record of the deed 
of trust; order the relinquishment of whatever rights were 
acquired at the probate sale; and then proceed to fore- 
close the deed of trust, and in so doing, adjust the rights 
and equities of the parties litigant, in the manner custom- 
ary where the mortgagee has been in possession. All con- 
eur. 

REVERSED. 


Tue Crry or Kansas, Appellant, v. FLANAGAN. 


City Attorney: POWERS CANNOT BE DELEGATED, WHEN. The charter of 
the City of Kansas provided that “‘ a warrant shall issue in favor of 
the city ® : for a violation of any ordinance S a 
when any person shall make oath or affirmation that such a viola- 
tion has been committed, or upon information by the city attorney.” 
Neither the charter nor any ordinance of the city authorized the 
appointment of a deputy city attorney; Held, Ist, that the power 
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thus provided for must be exercised by the city attorney in person, 
and could not be delegated to a deputy; 2nd, that a complaint 
made by a deputy could not afterwards be adopted by the city 
attorney as his own. 


Appeal from Jackson Criminal Court.—Hon. H. P. Wurtre, 
Judge. 


Wash Adams for appellant. 


An officer at common law may execute his office by 
deputy. Midhurst v. Waite, 3 Burr. 1259; Phelps v. Winch- 
comb, 8 Bulst. 77; 2 Black. Com., 37: Page v. Hardin, 8 
B. Mon. 662; State v. Gonzales, 26 Texas 197; Common- 
wealth v. Arnold, 3 Litt. (Ky.) 316; New Albany, §c., R. R. 
Co. v. Grooms, 9 Ind. 243; Sergeant v. George, 5 Litt. (Ky.) 
198. 


Chase & King for respondent. 


Hoven, J.—The defendant was convicted before the 
recorder of the City of Kansas for selling liquor without 
license in violation of an ordinance of said city. The in- 
formation upon which the defendant was tried was signed 
“Wash Adams, city attorney, pr. W.’’ On appeal to the 
criminal court of Jackson county, the information was dis- 
missed on the ground that it was not preferred by the city 
attorney in person, but by B. L. Woodson, who, during 
the temporary absence of the city attorney, performed his 
duties at his request. The city charter provides that “a 
warrant shall issue in all cases in favor of the City of 
Kansas for a violation of any ordinance, by-law or other 
regulations, when any person shall make oath or aflirma- 
tion that such a violation has been committed, or upon in- 
formation by the city attorney.” Acts 1875, p. 262, § 6. 
There is no provision in the charter, nor is there any 
ordinance authorizing the appointment of a deputy city 
attorney. The charter is explicit, that unless an informa- 
tion be filed by the city attorney, complaint must be made 
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upon oath or aflirmation, before a warrant can issue. The 
city attorney acts as such under his official oath, and he is 
not required, like a private person, to make oath to every 
complaint filed by him. It is wholly immaterial how pru- 
dently and conscientiously a private person, selected by the 
city attorney, might exercise the authority conferred upon 
that officer by the charter, as the manifest purpose of the 
law is, that when the power conferred to prefer complaints 
is not exercised by the city attorney himself, such com- 
plaints shall, in all cases, be preferred upon oath or affir- 
mation. The authorities cited to show that at common 
law an officer has a right to execute his office by deputy, 
are inapplicable to the case at bar. Conceding that the 
city attorney might be represented by deputy in the trial 
of causes before the recorder and in the criminal court, still 
the language of the charter precludes the idea that an 
unsworn deputy may, either in his own name or in that of 
his principal, lodge an information without oath or affir- 
mation. And there is no warrant under the charter for 
administering any oath of office to a deputy city attorney, 
for there is no such officer. 

In the criminal court the city attorney proposed to 
adopt and ratify the complaint as his own. No legal com- 
plaint having been preferred against the defendant, and 
the warrant for his arrest having, therefore, issued without 
authority of law, the case was properly dismissed. The 
judgment is affirmed. All concur. 

AFFIRMED. 
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Matoneg, Plaintiff in Error, v. Streton. 


1. Ejectment: imrROVEMENTS: WHEN AND WHERE RECOVERABLE. An 
action under Wag. Stat., section 21, page 561, by a defendant in an 
ejectment suit against whom a judgment for possession has been 
rendered, to recover compensation for improvements made in good 
faith on the land prior to the action of ejectment, must be brought 
in the court in which such judgment was rendered, and before 
eviction from the premises. 


to 


Judgment: rorm. The statute does not authorize an absolute 
judgment for a pecuniary recovery in favor of the occupying claim- 
ant. 


Error to Lewis Circuit Court—Hon. Joun C. ANDERSON, 


Judge. 


Action by occupying claimant for value of improve- 
ments brought under Wagner’s Statute, chapter 50, section 
20 et seq. 


N. Rollins for plaintiff in error. 
H. J. Drummond tor defendant in error. 


Suerwoop, C. J.—Defendant, in an action of eject- 
ment, brought in the circuit court of the United States for 
the eastern district of Missouri, recovered judgment against 
and evicted plaintiff, who, thereupon, brought in the Lewis 
circuit court the present action for the value of improve- 
ments, and obtained a judgment in the usual form for a 
sum of money, and defendant comes here on a writ of 
error. 

The statute does not authorize an absolute judgment 
for a pecuniary recovery to be rendered in favor of an oc- 
cupying claimant, as in the present instance. Russell v. De- 
france, 39 Mo. 506. Nor do we think that although the 
statute authorizes a recovery “ina court of competent ju- 
risdiction”’ for improvements made in good faith upon the 
land of another, that this language, though quite broad, 
is sufficiently comprehensive to admit of a suit being 
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brought in any other court than the one wherein the re- 
covery in ejectment was had. And we are of opinion, 
also, that the party who seeks compensation for improve- 
ments made, must do this, anterior to the time of his 
eviction, and if he delay till after that occurrence, his 
remedy, at least so far as an action at law is concerned, 
being purely statutory, is lost. This, we think, inferenti- 
ally evident -from the case referred to, and from the law on 
which it is based. Taking the occupying claimant provi- 
sions as a whole, it seems quite clear that the true theory 
of the law is that, where a claim is made for compensation 
for improvements, all the statutory equities involved 
in that claim must meet with adjustment prior to the occur- 
rence of eviction, and no remedy is conferred by the 
statute on the party making improvements, except he com- 
ply with its terms. These views are supported by the 
decisions of the Supreme Court of Iowa, whose statute is 
similar to our own. Webster v. Stewart, 6 lowa 401; Claus- 


sen v. Rayburn, 14 lowa 136. In these cases it was held 
that a party out of possession could not maintain an action 
for compensation for improvements. As it is apparent 
from the construction given the statute that the plaintiff 
can, in no event, be successful, we reverse the judgment 
without remanding the cause. All concur. 


REVERSED. 


City or Kansas, Appellant, v. Wurre. 


Ordinance: REPEAL: conpition. A city having power, under its 
charter, to pass ordinances, may likewise repeal them on such con- 
ditions as are reasonable and just. The repeal of an ordinance to 
suppress gaming, except as to offenses committed and forfeitures in- 
curred previous thereto; Held, valid. 





OCTOBER TERM, 1878. 


The City of Kansas v. White. 


Appeal from Jackson Criminal Court.—Hon. Henry P. Warts, 
Judge. 


Wash Adams for appellant. 
R. W. Quarles for respondent. 


Henry, J.—The defendant was prosecuted before the 
recorder of the City of Kansas for a violation of a city 
ordinance prohibiting the setting up and keeping of gam- 
ing tables. The verdict and judgment were against him, 
and he appealed to the criminal court of Jackson county, 
which, on his motion, dismissed the case on the ground 
that the ordinance upon which the information was based 
had been repealed after the defendant had taken his appeal 
to the criminal court. The ordinance for a violation of 
which he was prosecuted, was passed October 30th, 1871, 
and imposed a fine of not less than $50 for a violation 
thereof. It was repealed by an ordinance on the same 
subject passed August 4th, 1875, imposing, for a violation 
thereof, a penalty of not less than $25, but containing a 
provision that: “No offense committed, and no fine, for- 
feiture or penalty incurred previous to the time when the 
provisions of any ordinance, parts of an ordinance or reso- 
lution shall be repealed, shall be affected, released or in 
any way discharged by such repeal, but the trial, convic- 
tion and punishment of all such offenses, and the recovery 
of such fines, forfeitures and penalties, shall be had in all 
respects as if such provisions had remained in force.” By 
the charter, the city had authority to pass ordinances to 
suppress gaming. It, of course, had authority to repeal 
them when passed, Also the right to repeal them on such 
conditions as it might deem proper, provided such condi- 
tions were not in conflict with its charter or the constitu- 
tion or laws of the State. Here the repealing ordinance is 
not in conflict, but in harmony with the law of the State. 
It is not violative of any provision of the charter, but is a 
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reasonable and fair exercise of the power conferred upon 
the city government by the charter. The penalty was, in 
substance, a debt incurred to the city, which it could release, 
or not, at its pleasure. The court erred in dismissing the 
vase. The right of the city to appeal the cause is ques- 
tioned, but that question arose in the case of the City of 
Kansas v. Clark, 68 Mo. 588, and was determined in favor 
of the city. The judgment is reversed and the cause re- 
manded. All coneur. 




















REVERSED. 


ABERNATHY, Plaintiff in Error, vy. WutteHeaD. 


1. Exemption: MARRIED WOMAN: WHO CAN cLaImM. The exemption 
under Wagner’s Statute, section 24, page 935, of the rents, issues and 
products of the real estate of a married woman is a personal right 
and must be claimed by herself. If waived by her it cannot be set 
up by a creditor. 

2. Attachment: PERSON CLAIMING PROPERTY. Wagner's Statute, sec- 
tion 52, page 192, which provides that in attachment proceedings 
“any person claiming property, &c., may interplead,” includes only 
those who claim to own the property attached. A garnisher of a 
debt has no such claim. 


Error to Jackson Special Law and Equity Court.—Hon. R. 
Kk. Cowan, Judge. 









Lathrop & Smith tor plaintiff in error. 


. 
Melton Moore for defendant in error. 






Norton, J.—C. W. Whitehead brought a suit before a 
justice of the peace against C. B. Webster, as defendant, 
to recover the sum of $20.82. Whitehead was the agent 
of Webster for the collection of certain rents, and the said 
$20.82 was money advanced to said Webster on said rents 
Said rents accrued 







over and above the amount received. 
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from real estate belonging to the wife of said Webster. In 
the suit of said Whitehead, which was a proceeding by 
attachment, he had one Charles Richards, a tenant upon 
said real estate, garnished. He answered, admitting $25 
due Webster for rent. J. L. Abernathy, the interpleader, 
had recovered a judgment for $180 against said C. B. Web- 
ster, for rent of a house occupied by said Webster and wife 
in Kansas. An execution had been issued upon said judg- 
ment, and was in the hands of the constable at the time of 
the issuance of the attachment in the suit of Whitehead, 
and prior thereto, but service of garnishment under White- 
head’s attachment was actually made upon Richards by 
one of the deputies of the constable, before he was gar- 
nished under the execution. He was afterwards garnished 
under the execution. In the trial of the Whitehead suit, 
Abernathy interpleaded, and claimed the Richards rent, 
both on account of his execution being in the hands of the 
constable before the Whitehead attachment was issued, 
aud principally because his debt was created for necessaries 
furnished the wife and family of defendant, which made 
said rent liable for his debt, while it was not claimed or 
shown that the debt of said Whitehead was for such nec- 
essaries, and that consequently said rent was not liable for 
his debt. The justice decided that said rent should go to 
said Whitehead and not to said interpleader, and, upon 
appeal, said judgment was affirmed, and the case is brought 
here, after an ineffectual motion for a new trial, by writ of 
error. 

In the special law and equity court of Jackson county, 
from which the case comes into this court, the trial was 
had upon the following agreed statement: The issue in 
this case is between the plaintiff, Whitehead, and inter- 
pleader. The matter in controversy is $25, rent of a house, 
belonging to defendant’s, Webster’s, wife, the title to the 
property being in her generally. Plaintiff was defendant’s 
Webster's, agent, and had the collection of this rent. De- 
fendant drew against this fund, and plaintiff advanced him 
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more than he received, to the amount claimed in his ac- 
count. What use defendant made of the money does not 
appear. Abernathy, the interpleader, rented a house to 
defendant in Leavenworth, Kansas, which he used as a 
place of abode tor himself and family. Rent accrued for 
this to the amount of $180, for which defendant gave his 
note, upon which judgment was rendered against defend- 
ant in favor of Abernathy and execution issued. While 
this execution was in the hands of the constable, plaintiff 
brought suit by attachment and publication against defend- 
ant, and the tenant was actually garnished under his writ, 
before he was under the execution. He was subsequently 
garnished under the execution. Tenant answered that he 
owed $25, in the attachment case to defendant, Webster, 
the amount in controversy. Abernathy interpleads on the 
ground that his debt was created for necessaries for defend- 
ant’s family, and that plaintiff’s was not, and because his 
execution was prior to the plaintiff’s attachment, and in 
the hands of the same officer, and claims the rent money 
on these grounds. 

The plaintiff insists that the court erred in holding 
that he was not entitled to the money attached, and relies 
|. EXEMPTION: UPON Wagner's Statute, section 14, page 935, 
whocan claim. to sustain his objection. Said section pro- 
vides that “ the rents, issues apd products of the real estate 
of any married woman * shall, during 
coverture, be exempt from attachment or levy of execution 
tor the sole debts of her husband, provided such annual 
products may be attached or levied upon for any debt or 
liability of her husband created for necessaries for the 
wife and family of such husband.” This exemption 
is made for the benefit of the wife, and confers a per- 
sonal right which she can assert as against the creditors of 
her husband. When, however, such rents are seized to 
satisfy her husband’s sole debts, it is for her, and not her 
husband or any third person, to claim the benefit of the 
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exemption; for she may, if she chooses, allow-it thus to 
be appropriated. 

It is, however, insisted that Abernathy, under the pro- 
visions of Wag. Stat., sec. 52, p. 192, had the right to in- 
terplead and claim the funds. The section referred to 
contemplates that only persons who claim to own the 
property attached may interplead. The garnishment of 
Richards under Abernathy’s execution did not transfer the 
property, nor make him the owner of the debt. Nor can 
the interplea of Abernathy be maintained under the pro- 
visions of Wag. Stat., sec. 56, p. 192, for if Abernathy by 
virtue of the garnishment of Richards is to be regarded as 
an attaching creditor of Webster, (of which there is seri- 
ous question,) and had a right to appear and defend the 
attachment suit of Whitehead against Webster, he could 
only make such defense as could have been made by Web- 
ster. Webster could have neither disputed the fact which 
Richards the garnishee admits, viz.: that he owed Webster 
so much money, nor could he have set up for his wife that 
the debt was for rent of the wife’s real estate. 

The only defense under section 56, supra, which an 
attaching creditor in one suit can make in an attachment 
suit of another creditor, where there has been no personal 
service, is such defense as the defendant in the attachment 
could have made himself. As Webster could not have in- 
terposed in the attachment suit of Whitehead the defense 
set up by Abernathy, it follows that Abernathy could not. 

Judgment affirmed with the concurrence of the other 


judges. 








AFFIRMED. 
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Smita Vv. Tue St. Louts, Kansas Crry & Nortuern Ratt- 
way Company, Appellant. 


Railroad Companies: pury To EMPLOYEES AS TO MECHANICAL AP- 
PLIANCES. Railroad companies are bound to use appliances which 
are not defective in construction; but as between them and their 
employees they are not bound to use such as are of the very best 
or most improved description. If they use such as are in general 
use, that is all that can be required. 

~ This principle applied to the use of the T rail for a guard to rail- 
road switches, it appearing that although a guard made of U rail 
would be safer for employees, and would answer the purpose of the 
company equally well, vet the T was the one in general use. 

: : KNOWLEDGE OF DANGER. A brakeman who con- 
tinues in the service of a railroad company with knowledge that 
the guard of a switch is made of T rail, cannot recover for injuries 
sustained in consequence of his foot being caught between the guard 
and the frog, notwithstanding it may appear that if the guard had 
been made of a different rail it would have been less dangerous. 





Appeal from Jackson Circuit Court——Hon. 8. H. Woopson, 


Judge. 
Wells H. Blodgett for appellant. 


L. C. Slavens for respondent. 


Henry, J.—Plaintiff was employed as a brakeman by 
defendant, and in attempting to uncouple some cars, was 
knocked down and his foot was run over by the car next 
behind him, inflicting an injury of so serious a nature as to 
render amputation of the leg above the knee necessary. 
He went between the cars while they were in motion, re- 
moved the coupling pin, then went back to take out the 
link, and while walking between said cars his right foot 
outside, and his left foot inside of the rail, his left foot was 
vaught and held fast between the guard-rail and that of 
the main track.g@t was.thus that the accident occurred, 
and this action 18 to récover damages for the injury. The 
particular negligence alleged in the petition was, first, that 


the guard-rail was unnecessary where it «vas placed ; and, 


second, that said guard-rail was constracted of railroad 
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iron, known as the T rail, instead of a different kind of 
rail, which would have been as serviceable to defendant 
and less dangerous to its employees. The first ground 
was abandoned on the trial, and plaintiff, relying on the 
second, introduced evidence tending to show that a guard- 
rail of railroad iron, known as U rail, would have been as 
serviceable to the company and less dangerous to its serv- 
ants; that owing to the form of the U rail his foot could 
not have been caught and held as it was in the T rail. 

Donnelly, who testified for plaintiff, stated that the T 
rail is in general use in this country; that there are some 
U rails in use on the bridge at Kansas City ; that he knew 
of no other place where that kind of rail was in use. 
Knickerbocker, for plaintiff, testitied that he had had about 
twenty years’ experience in the construction of railroads, 
laying tracks, &c.; that he worked on the Illinois Central 
railroad in 1854, and on an Iowa railroad in 1856, and sub- 
sequently on the Fort Scott and Hannibal & St. Joseph 
railroads; that he never had anything to do with any ex- 
cept the T rail; never saw the U rail; that he knew noth- 
ing of it but from the works he studied. The evidence 
showed conclusively that the T rail is that generally used, 
and that the U rail is but little used by railroad compa- 
nies. 

The plaintiff had been about six days in defendant’s 
employment when the accident occurred. He had, before 
entering into defendant’s service, been engaged three or 
four years on the [Illinois Central, on which road the T rail 
was in use. He knew there was a switch at the place 
where he was injured, and that it was of T rail, and 
testified that generally there were guard-rails where 
there were switches, and could not say that he ever saw a 
switch without a corresponding guard-rail. J. M. Buck- 
ley and Mr. Emerson both testified to an experience in 
railroading of several years, on different roads, and to an 
acquaintance with the roads running into Kansas City, also 


the Lllinois Central, the Pennsylvania Central, the Lafay- 
3-69 
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ette & Indianapolis, the New Albany & Salem and others, 
and that they never saw any other than the T rail used in 
the construction of guard-rails. 

For the plaintiff the court instructed the jury as fol- 
lows: 

1. If the jury find from the evidence in this cause 
that the guard-rail belonging to and used by defendant in 
operating its road, and carrying on its business as a part of 
said road or appurtenances, was, from the situation or con- 
struction thereof, unsafe for employees of said railroad 
company employed in operating said road, and that the 
same, i. e., said guard-rail, might have been so made, situ- 
ated or constructed as could have answered as well all 
the uses of said defendant in operating its said road, and 
at the same time have been safe for its employees while 
engaged in the discharge of their duties, in operating said 
road, and that the defendant knew this, or might have 
known it by the exercise of reasonable care and diligence, 
then the jury are instructed that the defendant is liable to 
the plaintiff for damages for any injuries which, from the 
evidence, they find he has received in consequence of such 
unsafe guard-rail, after such want of safety of the same 
was known, or by the exercise of reasonable care and dili- 
gence might have been known to the defendant; and pro- 
vided, also, they believe from the evidence that plaintiff, 
when he received such injuries, was exercising ordinary 
care and diligence, and did not know of such unsafety of 
such guard-rail. 

2. If the jury find from the evidence in this case that 
the guard-rail used by the defendant, when the plaintiff 
was injured, was, from its make or construction, unsafe, 
and that defendant knew thereof, or might have. known 


thereof by the exercise of reasonable care and diligence, 
and that plaintiff was injured by his foot being caught in 
said guard-rail, the jury are instructed that the defendant 
is liable to plaintiff for any injuries he has received in con- 
sequence of such defect in the make and construction of 
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said guard-rail after it was known, or could have been 
known by the defendant; if they further believe that the 
plaintiff was exercising ordinary care and prudence at the 
time he received the injury, and did not know of the defect 
in said guard-rail in its make and construction. 

The following, asked by defendant, were refused : 

3. The plaintiff was bound to exercise such care an 
prudence as was commensurate with the danger of the 
employment in which he was engaged, and if you believe 
that, at the time of the happening of the injuries com- 
plained of, plaintiff was not exercising such care and pru- 
dence as was commensurate with the danger incident to 
his employment, when by the exercise of such care and 
prudence he could have avoided the injury, then he cannot 
recover in this action. 

15. If the evidence shows that the defendant used, at 
the place where plaintiff was hurt, the most approved style 
or kind or tracks and guard-rails, and that the same were 
in general or universal use in this country, or this part of 
the country, and that the same were placed or located in 
the usual or approved methods in use by the best con- 
structed and conducted roads of the country, then, in such 
case, the plaintiff cannot recover. 

There is a perplexing confusion and conflict in the au- 
thorities with regard to the duty of a railroad company to 
its employees, in the matter of furnishing implements and 
machinery for them to work with. In some of the cases 
dangerous and defective machinery and implements are 
confounded. Machinery is not necessarily defective be-- 
cause dangerous. The most perfect steam-engine requires 
skill and care in its management, and is a dangerous agent. 
Circular saws, planing machines and nearly all machines 
used in wood work are dangerous, but not, therefore, nec- 
essarily defective. This distinction must be kept in view 
in determining all questions which arise in suits for injuries 
received by employees in using implements and machinery 
furnished them by the employer. 
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If the employer furnish defective machinery to an 
employee ignorant of a defect which was, or might have 
been, known to the employer by the use of proper care 
and vigilance, he is liable to the employee for any injury 
the latter may sustain in operating the machine with proper 
care on his part. This is all that was decided in Porter v. 
The Hannibal & St. Jo. R. R. Co.,60 Mo. 162. As was said 
by Bacon, J., Warner v. Erie Ry. Co., 39 N. Y. 471: 
“We are not now dealing with the liability which a rail- 
road corporation assumes in respect to the safety and 
security of passengers transported on their road for a com- 
pensation, and in regard to whom they become absolute 
insurers against all defects which the highest degree of 
vigilance would detect o* provide against. The liability 
here, if there is any, is measured by that lower standard 
which all the authorities recognize in the case of an em- 
ployee, and which is answered if the care bestowed accords 
with that reasonable skill and prudence which men exercise 
in the transaction of their accustomed business and em- 
ployments.” Lewis, Admr., v. St. Louis £ Iron Mountain 
R. R. Co., 59 Mo. 495, is not in conflict with the foregoing 
views of the New York court in the decision of the ques- 
tion before the court. The plaintiff’s intestate was a brake- 
man, and, in coupling cars, stepped along as they moved, 
partly forward and partly out toward the rail, until he 
reached the rail, when, taking a step sideways to get clear 
of the rail, his right foot went into a hole, which caused 
him to fall, and in falling his left foot was caught by the 
wheel of the ear, Which ran over and crushed it. The hole 
had been dug by steamboat men for a purpose of their own, 
and had with the knowledge of other brakemen been there 
several days, and the attention of the section foreman had 
been called to it. The evidence tended to show that plain- 
tiff’s intestate was ignorant of its existence. The principal 


question in the case was, whether the instruction for 
plaintiff was correct, which declared, that defendant was 
responsible if the risk of injury to the plaintiff was in- 
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creased by the hole being there, and it was allowed to 
remain after defendant knew of its existence, or might, by 
the exercise of reasonable diligence and care, have known 
thereof, and if the injury was received in consequence 
of the hole remaining after defendant knew, or might 
have known of its existence. Upon the hypothetical case 
thus put to the jury, no doubt could be entertained of de- 
fendant’s liability. The instruction was proper, and the 
court so held, but the principle controlling that case is 
wholly inapplicable to this. In discussing the questions 
involved in that instruction, Wagner, J., who delivered 
the opinion, remarks: “The rule has long been established, 
and it is founded in reason and justice, that it is the duty 
of railroad companies to keep their road and works, and 
all portions of the track, in such repair and so watched 
and tended, as to insure the safety of all who may lawfully 
be upon them, whether passenger or servants, or others. 
They are bound to furnish a safe road, and sufficient and 
safe machinery or cars.. The legal implication is, that the 
roads will have and keep a safe track, and adopt all suita- 
ble instruments and means with which to carry on their 
business.” This paragraph of the opinion is relied upon 
by respondent, and, if it is to be taken literally, without 
qualification, it furnishes some support to the doctrine an- 
nounced in plaintiff’s first instruction. What is meant by 
a safe track is not very clear. An absolutely safe track is 
one on which no accident could occur, attributable to the 
track. On the best roads, in construction and manage- 
ment, accidents do occur, and a strictly safe track is no 
where to be found. The remarks we have quoted, taken 
literally, without qualification, are disapproved. 

The plaintiff who avers, must prove negligence. Is 
the fact that there is another kind of rail, of which a 
guard-rail might be constructed which would be safer for 
employees, and would equally answer its purpose, sufficient 
to render the company liable to an employee for injury re- 
ceived by him in consequence of the failure of the com 
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pany to use that other kind of rail? Is proof of that fact 
proof or any evidence of negligence on the part of the 
company? Plaintiff’s first instruction declares that it is. 
Wharton, in his Law of Negligence, section 213, says: 
“An employer is not required to change his machinery in 
order to apply every new invention, or supposed improve- 
ment in appliance, and he may even have in use a machine 
or an appliance for its operation shown to be less safe than 
another in use, without being liable to his servants for the 
non-adoption of the improvement; provided the servant 
be not deceived as to the degree of danger that he incurs.” 
Again, in section 244: “ When an employee, after having 
the opportunity of becoming acquainted with the risks of 
his situation, accepts them, he cannot complain if he is 
subsequent'y injured, by such exposure. Hence, to turn 
specifically to the consideration of the employer's liability, 
an employee who contracts for the performance of hazard- 
ous duties, assumes such risks as an incident to their dis- 
charge from causes open and obvious, the dangerous 
character of which causes he has had opportunity to ascer- 
tain.” The authorities cited by him in support of these 
propositions fully sustain the text. Take the case of an 
engineer, who for years has been operating just such an 
engine as that he is employed to run, and is injured by an 
explosion which would not have been so likely to occur 
if an improvement or appliance had been furnished by the 
employer, in use elsewhere. Would the employer be liable 
to him in an action for damage because he had not fur- 
nished such improvement or appliance’ If the railroad 
companies are required to take up their rails whenever a 
better rail is manufactured, because it would atford greater 
security to their employees, and to discard their machines 
whenever a more perfect machinery is invented, or be liable 


to any employee who may be injured in using the old ma- 
ehinery, it would impose upon them pecuniary burdens 


which would compel them to suspend the operation of their 


roads. 
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In Wonder v. The Baltimore & Ohio R. R. Co., 32 Md. 
411, the court remarks: “In the case before us the ques- 
tion depending upon a diversity of opinion as to whether 
the eye-bolt or the hook is the better mode of fastening 
the brake, is immaterial, as both seem to be approved ap- 
pliances, tested by trial and experience; and if it were 
conceded that the eye-bolt has superior merits, it by no 
means follows that the defendant was bound to discard the 
hook that had been used for a long time, and on so many 
trains without accident. A master is not bound to change 
his machinery in order to apply every new invention, or 
supposed improvement in appliances, and he may even 
have in use a machine or an appliance for its operation 
shown to be less safe than another in general use, without 
being liable to his servants for the consequeuce of the use 
of it. If the servant thinks proper to operate such ma- 
chinery, it is at his own risk, and all that he can require is 
that he shall not be deceived us to the degree of danger 
that he incurs.” Wood, in his Law of Master and Servant, 
says, section 331: “The employer is not bound to employ 
the latest improvements in machinery, and is not liable for 
an injury which might have been avoided if such improved 
machinery had been in use.” 

In 7. W. & W. Ry. Co. v. Asbury, 84 Ill. 434, which 
was an action by his administrator to recover damages for 
an injury received by an employee, the court remarked : 
“ They (railroack companies) are not required to seek and 
apply every new invention, but must adopt such as are 
found, by experience, to combine the greatest safety with 
practical use.” That case goes far enough in that direc-| 
tion, and we think too far, in regard to the duties it exacts 
of the employer tothe employee. The principle announced 
in the above extract applies to the relation of carrier and 
passenger, but is more exacting of the companies, with re- 
spect to employees, than we think warranted by the au- 
thorities. There is no fault to be found with what was 
decided in the case. It is an authority, we think, against 
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this plaintiff’s first instruction, considering the evidence 
in the cause. Even the doctrine annoufced in the para- 
graph quoted from that case will not sustain the judgment 
in this. The evidence does not show that U rail “has been 
found by experience to combine the greatest safety with 
practical use.” Reason and the weight of authority alike 
condemn the first instruction given for the plaintiff. The 
liabilities of railroad companies to their passengers, and 
their liability to their employees, are to be distinguished, 
as in Warner v. The Erie R. R. Co., 39 N. Y. 471, and Tin- 
ney v. The Boston § Albany R. R. Co., 62 Barb. 218. The 
highest degree of diligence is required in the one case, and 
the lower standard in the other. 

Applying these principles to this case, what right has 
plaintiff to recover from the company? He was an expe- 
rienced railroad man, thirty-five or forty years of age, had 
worked for years on railroads constructed as defendant’s 
was. He had never seen any other than a T rail used. He 
knew that the guard-rail was at the place where he was 
injured, and that it was made of T. rail. This was his own 
testimony, and he proved by other witnesses that the U 
rail would have been less dangerous, although it was but 
little used in this country; his own witnesses stating that 
the most they knew of the U rail they had learned from 
books, and not from observation. This, with evidence of 
the particular manner in which he received the injury 
already detailed, and the extent of his injury, was the case 
made by the plaintiff, and his evidence neither proved, nor 
had any tendency to prove negligence on the part of the 
defendant which made it liable in damages for the injury 

eres received. The instruction asked by defendant at 
| the close of plaintiff’s evidence, that it was not sufficient to 
/warrant a verdict for plaintiff, should have been given. 
The first instruction for plaintiff, as already indicated, was 

also erroneous. Defendant’s third instruction should have 


been given if there had been any evidence tending to show 
carelessness on the part of plaintiff, but there was none. 
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We think that under the circumstances of this case, the 
fifteenth instruction asked by defendant should have been 
given. The evidence showed that the plaintiff was fully 
acquainted with the risk he incurred from the nature of 
his employment and the kind of rail used for guard-rails 
on defendant’s.road. It might not be a proper instruction 
in acase where the employee was inexperienced and ignor- 
ant of the danger he incurred in the work he was em- 
ployed to perform. The judgment is reversed. The other 


judges concur. 
REVERSED. 


CreaTH, Appellant, v. Dawe. 


Homestead: sverirr’s RETURN ; MOTION TO QUASH. A motion to 
quash the return of the sheriff setting off a homestead, is the proper 
proceeding when the exemption cannot legally be claimed against 
the judgment on which the execution issued. 


Judgment on Note for Purchase Price; excuance. D. pur- 
chased of C. a farm in part payment of which he gave his note. D. 
afterwards exchanged this farm for another, which he claimed as his 
homestead; Held, that it was not exempt from execution upon a 
judgment obtained on the note. 


Appeal from Butler Cirenit Court—Hon. R. P. Owen, 
Judge. 


Plaintiff sold to defendant a farm and took a note in 
part payment. The latter afterwards exchanged the farm 
for another, and moved on to it with his family. Plaintiff 
obtained a judgment on the note and issued an execution 
thereon. The sheriff made a return setting off the farm 
as a homestead, whereupon plaintiff filed a motion to 
quash the return. Motion overruled. Plaintiff appeals. 


Ewing & Popeand C. D. Yancey for appellant. 
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J. P. Dillingham and B. G. Barron for respondent. 


Suerwoop, C. J.—The motion to quash that portion of 
the sheriff’s return relating to the setting off of the home- 
stead, should have prevailed. The debt which was the 
basis of the judgment on which the execution in question 
issued, was contracted prior to the acquisition of the farm 
whereon the execution was levied. Defendant, therefore, 
was not entitled to homestead in the land levied on. Farra 
v. Quigly, 57 Mo. 284; and the motion to quash was an ap- 
propriate way of reaching the unwarranted exemption. 

And there is an additional reason why the land claimed 
as a homestead was not exempt from execution—the note 
on which plaintiff obtained judgment, was given by de- 
fendant in part payment for a farm bought of plaintiff, by 
defendant, and exchanged by him for the farm an which 
he now claims a homestead; and as he could not have 
asserted against the debt of plaintiff a homestead right in 
the first farm, no more could he assert such right in the 
second farm. 1 Wag. Stat., § 8, p. 699. 

Judgment reversed and cause remanded. All concur. 


REVERSED. 


GILBERT ef al., Appellants, v. CooKsEY. 


Administrator’s Sale: nerort OF SALE: INSUFFICIENT DEED: PURCHA- 
SER’S EQUITY FOR A DEED. In an action of ejectment it appeared by 
the records of the probate court that a sale of several parcels of 
land had been made by an administrator in obedience to an order 
of the court, and had been approved by the court. It appeared, 
also, that the purchase money had been paid in full, and the pur- 
chaser had been put in possession of the tract in controversy by the 
administrator, but the deed, which he received, did not in terms 
describe the land. It did, however, use the description employed 
in the report of sale, which, after enumerating several tracts by 
their numbers, stated that they contained in the aggregate 353 74-100 
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acres. It was shown by parol evidence that all the lands of the de- 
cedent amounted to exactly 353 74-100 acres, including the tract in 
controversy, and that they constituted a farm, the dwelling house 
and orchard of which were on this tract. Defendants claiming 
under this sale; Held, that, as bona fide purchasers, they had rights 
which a court of equity would enforce; that, although for want of 
explicitness in the description, the administrator’s deed might not 
convey the legal title, yet the same degree of particularity is not 
required in a report of sale as in a deed, and since it sufficiently ap- 
peared that the tract in controversy was in point of fact sold and 
paid for, as against the plaintiffs, who were heirs of the decedent, 
defendants were entitled to the land; and accordingly there was a 
decree vesting the title in them. 


Appeal from Johnson Circuit Court.—Hon. F. P. Wricut, 
Judge. 


M. A. Fyke for appellants. 


Crittenden & Cockrell and Elliott & Jetmore for respond- 
ent. 


Henry, J.—This is an action of ejectment instituted 
by plaintifts to recover possession of lot two of the north- 
east quarter of section 1, township 46, range 24, in Johnson 
county. Plaintiffs cldim the land as heirs at law of Jacob 
Gilbert, deceased, and defendants claim through a sale by 
the administrator of the estate of said Gilbert, under an 
order of the county court of Johnson county made in 1865. 
The sale was regular in all.respects, embracing several 
other tracts of land, and the only question is, whether the 
land in controversy was included in said sale, and in the 
report of sale made by the administrator to and approved 
by the court. 

Defendants rely, as a defense, upon an amended re- 
port of sale and deed executed accordingly, made by the 
administator of said estate after final settlement; and for 
an additional equitable defense, allege that the land in 
question was sold by the administrator, under order of court, 


for payment of debts: that the proceeds of sale were so 
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applied; that at said sale Samuel Workman purchased this 
tract, with the other lands of the deceased, and paid for 
said lands $2,800, furnished by Mrs. Cooksey, taking a 
deed from the administrator to himself; that he afterwards 
conveyed all of said lands to Cooksey and wife by deed, 
including the land in question; that by mistake, the ad- 
ministrator omitted from his report a particular description 
of the land in controversy, but that by the general terms 
of the report it was embraced; that the same omission 
occurred in the deed, which, in the description of the land 
conveyed, followed that of the report. Counsel for appel- 
lants misconstrue the answer. It does in one place allege 
that this land was omitted from the report, but afterwards 
it distinctly states that the general terms employed em- 
braced the land in controversy, and the first allegation in 
the answer on that subject evidently relates to a minute 
description of the tract. 

The evidence shows that the lands particularly de- 
scribed in the report, and the tract in dispute, were all the 
lands owned by Jacob Gilbert, deceased, in the aggregate 
353 74-100 acres; that the southwest quarter of the south- 
east quarter, and the east half of the southwest quarter 
of section 36, township 47, range 24, the east half of lot 
two of the northwest quarter of section 1, township 46, 
range 24, and lot two of the northeast quarter of section 
1, township 46, range 24, amounted in the aggregate to 
268 acres, and constituted a farm, the dwelling house and 
orchard of which were on the tract in dispute; that the 
west half of lot two of the northwest quarter and the 
west half of lot one of the northwest quarter section 6, 
township 46, range 23, contained 85 74-100 acres—the ag- 
gregate of all the land being 353 74-100 acres; that on the 
day of sale, the 10th day of June, 1865, the administrator 
of said estate, Wm. Zoll, delivered to said Workman a 
receipt for $1,900, part payment for lands therein described, 
embracing all the lands of said decedent. 

On the 14th day of August, 1865, he made a report 
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of the sale to the county court of Johnson county, reciting 
the order of sale, appraisement of the lands and the sale, 
in which report is the following recital: ‘ The undersigned 
(administrator, &c.) would respectfully state that in pursu- 
ance of an order of said court made, &c., he did cause to 
be appraised, on the 23rd day of March, 1865, by, &c., the 
southwest quarter of the southeast quarter of section 36, 
township 47, range 24, the east half of the southwest quar- 
ter of section 36, township 47, range 24, and the east half 
of lot two of the northwest quarter of section 1, township 
46, range 24, containing 268 acres, more or less.” It is 
then stated that the value of the land so appraised was 
fixed by the appraisers at $3,216. It then proceeds to state, 
that on the same day lhe caused to be appraised the west 
half of lot two of the northwest quarter and the west half 
of lot one of the northwest quarter of section 6, township 
46, range 23, containing 85 acres,»which were appraised at 
$371.12. * The whole lands appraised at $3,587.12, as will 
more fully appear by reference to the certificate of ap- 
praisement hereto annexed.” It will be seen that the 
administrator reported, and the court approved, a sale of 
853 74-100 acres. ‘The tract in controversy was required, 
with all the other lands of the intestate, to make that 
quantity. The lands reported as sold were valued by the 
appraisers at $3,587.12. The tract in questiontmust be in- 
cluded to make that aggregate valuation. 

The appraisement was introduced as evidence against 
plaintiff’s objections, but we see no error in that. It was 
a part, and an essential part, of the preliminaries to the 
sale, and shows, we think, very clearly, in connection with 
the report, what lands were sold by the administrator. 
Objections were made to the introduction of the receipt for 
part of the purchase money given by the administrator to 
Workman. It was given on the day of sale, and may be 
regarded as a part of the transaction itself. But however 
that may be, there was an abundance of documentary evi- 
dence, without the receipt, to show that this land was sold, 
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and the sale was reported to and approved by the court. The 
land was embraced in the report with sufficient certainty 
to have authorized the administrator to convey it by par- 
ticular description in the deed. The deed, however, fol- 
lowing the description contained in the report may not be 
sufficiently explicit to convey the legal title, yet as the re- 
port embraces the tract in the general terms employed, and 
in the number of acres reported as sold, and the defend- 
ants have paid $2,800 for the land, they have rights which 
a court of equity will recognize and enforce. Jones v. Man- 
ley, 58 Mo. 557; Valle’s Heirs v. Flemming, 29 Mo 152; 
Evans v. Snyder, 64 Mo. 517. The same particularity of 
description is not required in a report of sale of lands by 
an administrator which is necessary in a deed. If the 
records show an approval of the sale of a given tract, al- 
though no such description of the land is to be found in 
the report as would be necessary in a deed, it would au- 
thorize the administrator to make a suflicient deed, or a 
court of equity, on his failure to do so, to vest the title in 
the bona fide purchaser. 

It is unnecessary to notice the point made on the 
amended, report, and the deed of the administrator in pur- 
suance thereto. The judgment of the circuit court is af- 


firmed. All concur. 
AFFIRMED. 


Saver v. Tue Crry or Kansas, Appellant. 


Injunction against a Judgment. Before a court of equity will en- 
join the enforcement of a judgment regular on its face, the complain- 
ant must aver and prove some injustice in the judgment, and this 
can only be shown by stating a valid defense to the original claim. 
It is not sufficent to aver that the complainant’s attorney thinks his 
defense a good one. The defense should be stated that the court 
may decide upon its value. 
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Appeal from Jackson Special Law and Equity Court.—Hon. 
R. E. Cowan, Judge. 


J. Brumback for appellant. 
Wm. E. Sheffield tor respondent. 


Napton, J.—This was a proceeding by Sauer to enjoin 
the collection of a judgment obtained by the City of Kan- 
sas against him for taxes before the city recorder, on the 
ground that the judgment entered by the recorder, who 
has the same powers as a justice of the peace, was not ren- 
dered within the three days allowed by law; but was in fact 
rendered more than thirty days from the day of trial, and 
thereby deprived plaintift of his appeal. There is no alle- 
gation in the petition that the plaintiff had a defense against 
this suit which.was a good one, much less is there any 
statement of what the defense was, if there was any. 

It is alleged that the plaintiff stated his case before 
the trial to his counsel, and that his counsel told him he 
had a good defense. No proof was offered in regard to 
this matter, and upon the hearing the court seems to have 


disregarded this allegation ; for the finding was that the 


trial of the suit before the recorder was on July 16th, 1874, 
and that the recorder did not render judgment within three 
days of the trial, but that more than thirty days thereafter 
a judgment was entered and «lated on the day of the trial. 
The court, therefore, decided that said judgment was irreg- 
ular, and granted a perpetual injunction. 

We are of opinion that this judgment should be re- 
versed, on the ground that the plaintiff, in his application, 
did not allege or prove any defense. It is true he states 
that his attorney told him he had a valid defense, but what 
that defense was is not stated. Before a court of equity 
will enjoin a judgment at law, regular on its face, there 
must be some allegation and proof of injustice; and this 
injustice can only be shown by stating a defense which 
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the court, before whom the petition is filed, considers a 
valid one. That the plaintiff’s attorney thinks the defense 
a good one isof noimportancee The plaintift should state 
what it is, that the court may decide upon its value. 

The observations of the Supreme court of Iowa in Pig- 
gott v. Addicks, 3 Greene (Ia.) 427,in a similar application, but 
based upon the alleged want of authority in the attorney 
who appeared for the applicant, seem to me forcible and 
just. “If it had appeared,” says the judge who delivered 
the opinion, “ by the showing of the plaintiff that he had 
a meritorious defense to the claim, or any part of it, and 
that he had been deprived of making such defense by the 
unauthorized appearance of the attorney, then upon a 
proper application, the court should have opened the judg- 
ment for the purpose of admitting such defense. But 
there is no pretense of defense, or that the judgment is not 
just, or that it could in any manner be reduced upon a sec- 
ond trial. The door of equity is only open to such as have 
been or may be injured, and before chancery will take ju- 
risdiction, the injury sustained or apprehended must be 
clearly set forth in the petition.” In Taggard § Co. v. 
Wood, 20 Iowa 238, the court reiterates this conclusion. 
“ Passing all these inquiries, we place our opinion upon the 
single ground, that the judgment is not shown to be unjust 
or oppressive, or in other words, that it does not appear 
that plaintiffs have a good defense to the claim, if the 
judgment should be set aside.” This is the doctrine stated 
by High in his compilation on this subject: “ A judgment 
regular on its face, will not be enjoined when it is not 
shown to be unjust or oppressive, and when it does not ap- 
pear that the person asking the aid of equity against the 
enforcement of the judgment has a good defense to the 
claim upon which it was founded.” § 89. And the author 
goes further and observes: “The rule has been carried 
further, and it has been held, that it must clearly appear 
that plaintiff in the action at law had in fact no cause of 
action.” 
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But it is unnecessary in this case to go further than to 
declare the plaintiff must aver, and of course, prove some 
injustice in the judgment he seeks to enjoin. This princi- 
ple is recognized by Judge Story and by this court in vari- 
ous decisions. 2 Story Eq., §§ 887, 890; George v. Tutt, 
86 Mo. 141; Duncan v. Gibson, 45 Mo. 352; Davis v. Sta- 
ples, Ib. 570. The judgment of the special law and equity 
court is, therefore, reversed. The other judges concur, ex- 


cept Judge [louan, dissenting. 
REVERSED. 


Ewine, Plaintiff in Error, v. Brooks. 


Cass County Common Pleas Court: TRANSFER OF PROBATE 
cases. It was error for the circuit court of Cass county to transfer 
to the common pleas court a case against an administrator pending 
in the circuit court on the 17th day of March, 1873, the date of the 
passage of the act amending the act establishing the common pleas 
court. There is no provision in that act requiring such transfer. 


Jurisdiction: practice. A court to which a cause has been trans- 
ferred by another court without authority of law, has no jarisdic- 
tion to enter an order of dismissal. It can do no more than 


strike the cause from its docket. 
7. 


Error to Cass Common Pleas Court.—Hon. J. H. Paar, 
Judge. 


C. W. Sloan for plaintiff in error. 
D. K. Hall for defendant in error. 


Henry, J.—On the 20th day of January, 1872, J. R. 
Cline and R. B. Higgins executed their promissory note for 
$1,050, payable ten days thereafter, to Isaac Treadway, who 
assigned it to the plaintiff, Ewing. On the 9th day of 
April, 1872, plaintiff instituted a suit on said note in the 
circuit court of Cass county, against Cline and Feely, the 


administrators of Higgins. Cline afterwards died, and. 
4—09 
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the suit was revived against James Blair and Nettie Cline, 
administrator and administratrix of his estate. Subse- 
quently their letters were revoked, and Brooks was ap- 
pointed administrator de bonis non, and the suit was revived 
against him. There were several continuances of the cause, 
and finally at the June term, 1874, of said court, a motion 
was filed by defendants to dismiss said cause for want of 
jurisdiction, and the court in disposing of said motion, in- 
stead of dismissing the cause, determined that it had ceased 
to have original jurisdiction, and that by the act of the 
Legislature, approved March 17th, 1873, the common pleas 
court of Cass county had exclusive original jurisdiction of 
the cause, and ordered that it be transferred to said court, 
which was accordingly done. At a regular term, 1874, of 
said common pleas court, defendants failing to appear, a 
judgment was rendered against them for $1,217. On the 
same day defendants filed their motion in arrest of judg- 
ment and to dismiss the cause on the ground that the court 
had no jurisdiction, and the circuit court had no authority 
to transfer the cause. At the January term, 1875, of said 
court, said motion was sustained and the cause dismissed, 
and from that judgment plaintiff has appealed. 

The suit was properly comimenced in the cireuit court 
of Cass county. While pending there Cline died, and the 
Legislature passed an act amendatory of the act establish- 
ing the Cass county court of common pleas, approved 
March 17th, 1873, conferring upon said court exclusive 
original jurisdiction within and for said county, of actions 
against executors and administrators upon demands against 
them in their representative capacity. There is no provi- 
sion in that act requiring causes pending in the circuit 
court against executors and administrators to be transferred 
to that court. There is nothing in the act to indicate that 
it was the intention, thereby to interfere with causes then 
pending in any other court, which were properly com- 
menced in such court. 

The order of the circuit court transferring this cause to 
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the common pleas court, was unauthorized, and the court 
of common pleas, instead of dismissing, should have 
stricken the case from its docket, and returned the papers 
to the circuit court. If it was not, as we hold, a cause 
pending in the common pleas court, but was still pending 
in the circuit court, notwithstanding the order of that court, 
the common pleas court could not render a judgment of 
dismissal. It could do no more than strike the case from 
its docket, and this answers the point made, that no excep- 
tions to the order of the circuit court transferring the cause 
were saved by appellant. 

The judgment of the common pleas court is reversed, 
and as that court will cease to exist on the 31st day of De- 
cember, inst., (x parte Snyder,) 64 Mo. 58, the circuit court 
of Cass county is directed to reinstate the cause on the 
docket of said court, and to proceed to hear and determine 
the same, as if said order transferring it had never been 
made, and the judgment of the common pleas court dis- 
missing the cause had not been rendered. All concur. 


REVERSED. 


Tur City or Kansas, Appellant, v. O’Supa. 


Practice in the Supreme Court. Where an information for viola- 
tion of a city ordinance is fatally defective, the Supreme Court will 
not reverse a judgment upon it adverse to the city merely because 
it was prematurely rendered. It would be useless to send the case 
back to be ultimately dismissed. 


Appeal from Jackson Criminal Court.—Hon. H. P. Wurre, 
Judge. 


Wash Adams for appellant. 


Dunlap & Freeman for respondent. 
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Napton, J.—This was an information filed before the 
city recorder by the deputy of the city attorney, and after 
a conviction of a violation of an ordinance befvre the re- 
corder and an appeal to the criminal court, the case was 
dismissed. This point has already been considered and de- 
termined in the case of The City of Kansas v. Flanagan, 
ante, p. 22, and whatever may be the validity of the objec- 
tion urged in this case that the appeal was decided at the 
first term and without notice, it is obvious that it would be 
useless to send the ease back to be ultimately dismissed on 
the same gronnd on which it was, as is alleged, prema- 
turely dismissed. Judgment affirmed. 


AFFIRMED. 


Erre.ezorGe, Plaintiff in Error, vy. Tue Murua Howse 
Burtpine Assoctration. 


Deed of Trust: premature sate. A sale made by a trustee in 
the execution of a deed of trust before the occurrence of the event. 





upon the happening of which he is authorized to sell, is void. 

Trustee’s Statements, as evidence against cestui que trust. 

Statements made by a trustee cannot be treated as admissions of the 

cestui que trust, and are not binding upon the latter unless made by 

his authority. 

3. Estoppel. There is no estoppel unless the party to be estopped 
has made some statement, or has done some act upon which the 
other party has been induced to rely, and in consequence of which 






bo 









he has taken some action. 







Error to Jackson Cireuit Court.—Hox. Saw’L L. Sawyer, 


4 






J udge. 






Ballingal & Gwynne for plaintiff in error. 






Dunlap § Freeman for defendant in error. 
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Norton, J.—The petition in this case substantially 
alleges that Mittie E. Benton and William A. Benton, her 
husband, were owners of certain real estate in Kansas City, 
which, on the 21st day of January, 1874, was conveyed by 
them to J. F. Allen, to secure a promissory note of said 
Benton to the defendant for about $880, payable in monthly 
installments; that it was provided in said deed that in the 
event of the failure of Benton to pay any of said install- 
ments for three months after the same became due, the 
whole debt should become due, and the trustee be author- 
ized to sell said real estate at public vendue for cash. It 
is also alleged that on the 28th day of January, 1874, the 
said M. E. and W. A. Benton executed a deed conveying 
the same real estate to G. F. Ballingal, in trust to secure 
the payment of a note executed by suid Benton to plaintiff, 
for the sum of $906; that on the 20th day ot March, 1874, 
Allen, the trustee in the first mentioned deed, advertised 
said real estate, and on the 9th day of April, 1874, sold the 
same at public vendue, and that defendant, through its 
president, became the purchaser for the sum of $3,000, and 
that the trustee executed a deed to defendant therefor. It 
is also alleged that of the purchase money remaining after 
the payment of the debt secured in the deed of trust, there 
was the suin of $2,200, and asks that the debt secured in 
the deed of trust to Ballingal be paid out of said surplus. 
It is also alleged that on the 8th day of September, 1874, 
said W. A. Benton, for value, transferred and assigned all 
his right and interest in the proceeds of said sale to plaintiff, 
and judgment is prayed for the same. 

The answer contains a specific denial of the allega- 
tions of the petition, except as to the execution of the deed 
of trust to Allen of date January 21st, 1874. 

On the trial of the cause, the petition was dismissed 
and judgment was rendered for defendant, which we are 
asked to review, chiefly on the ground that defendant is 
estopped from denying the validity of the sale made by 
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Allen on the 9th day of April, 1874, and that the judgment 
is against the evidence. 

It is agreed that the evidence showed the following 
state of facts: Benton and wife made the deed of trust to 
Allen as set out in the petition. Plaintiff had a deed of 
trust on the same property second to said first mentioned 
deed of trust for $906. At the request of the board of 
directors of defendant, Allen, trustee, advertised and sold 
on the 9th day of April, 1874, the premises described in 
the petition and in said deeds of trust, at which sale de- 
fendant, through its president, Askew, bought said prop- 
erty at the sum of $3,000. The note secured to be paid by 
said deed of trust amounted at the time of sale to $640. 
No deed was made by the trustee to defendant. On the 
day of the sale, or the day after, the trustee, Allen, told 
plaintiff that defendant bought the property at $3,000, and 
that plaintiff’s deed of trust was cut out. On the 21st day 
of April, 1874, said sale was reported to the board of di- 
rectors of defendant at a regular meeting thereof, and they 
were informed that the association had bought the prop- 
erty at $3,000. At said meeting said board appointed a 
committee to confer with Benton, and endeavor to get him 
to take a lease of said property from said association, as 
said association had bought the same at said sale. In 
May, 1874, said committee reported to the board at a reg- 
ular meeting thereof, that Benton declined taking a lease, 
giving as a reason that the sale was invalid. In July, 1874, 
said board of directors authorized the institution of an 
action of ejectment against Benton, to recover possession 
of said property, by virtue of the title required by said as- 
sociation at said sale. The said action was instituted in 
July, 1874, but was afterwards dismissed by the association 
in May, 1875, the dismissal thereof having been directed, 
in fact, September 6th, 1874. Defendant claimed title to 
said property by virtue of said sale up to September 6th, 1874. 
From that date defendant believed the sale to be invalid. 
On September 8th, 1874, plaintiff, asked Askew and Allen 

























OCTOBER TERM, 1878. 


Eitelgeorge v. The Mutual House Building Association. 


to pay him the surplus so assigned to him, having previ- 
ously, about July, 1874, asked them for so much of the 
surplus as would pay his note. On or about the 20th day 
of September, 1875, defendant sold said property under 
a deed of trust, executed by Benton and wife to defendant, 
and dated 1870, and bought the same at such sale for the 
amount of its debt. 

It clearly appears from the face of the petition, as well 

as from the deed of trust made to Allen, that as trustee 
L peep or taust; “18 power to sell was dependent on the fact 
premature sale. that Benton, the maker of the note secured 
in said deed, should be in default for at least three months 
in paying any installment due on said note. The existence 
of such default was a condition precedent to the power cof 
the trustee to sell. It also appears from the petition, as 
well as from the evidence, that the sale was made by the 
trustee, on the 9th day of April, 1874, twelve days before 
a default of three months could possibly have occurred on 
the part of Benton in the payment of any installment on 
the note. From these undisputed facts we are justified in 
declaring that such sale was void, because when the power 
conferred in a deed has not been executed according to es- 
sential conditions, the sale and deed will be held to be void, 
both at law and in equity. Powers v. Kueckhoff, 41 Mo. 
425; Koehring v. Muemminghoff, 61 Mo. 403; Hill on Trus- 
tees, 746, 748. 

[t is, however, insisted by counsel that even although 
said sale was void, defendant cannot be heard to dispute 
its validity, because, by the acts and admissions of defend- 
ant, plaintiff relying thereupon, was induced to neglect his 
interest in the deed of trust securing his debt, and to pur- 
chase the interest of Benton, the mortgageor, in the surplus 
proceeds of said sale, by reason of which an estoppel in 
pais was created. It is a settled principle that when one 
party in dealing with another by his acts and words causes 
or induces him to believe in the existence of a certain state 
of things, and induces him to act on that belief so as to 
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alter his own previous condition, he will be concluded from 
averring or proving anything to the contrary against the 
party so altering his condition. So a party making admis- 
sions which have been acted upon, or which have been 
made to influence the conduct of another, or to derive 
some advantage to the party making them which cannot 
afterwards be denied without a breach of good faith, will 
be bound by them. Before, however, such admissions can 
be binding on the party making them, they must have been 
acted upon by the party to whom they were made. 1 
Greenl. Ev., §§ 27, 207; Chouteau et al., v. Goddin et al., 
39 Mo. 250. Before plaintiff can claim the benefit of this 
rule he must show that some admission was made or acts 
done by defendant upon which he acted, and that such 
action was induced by them. This he has not done. 

The only statement made to plaintiff was that of the 
trustee, Allen, the day after the sale, to the effect that defend- 
2 trusrer’s stare. ant had bought the property for $3,000, and 
CESTUI QUE that plaintiff’s claim wascut out. This state- 
TRUST ment cannot be held as an admission of de- 
fendant, because it does not appear that Allen was an officer 
of defendant’s company, or made it by authority. 

And while the evidence shows that a report was made 
to the board of directors, on the 21st day of April, 1874, 
3. ESTOPPEL that the association had bought the property 
at $3,000, and that a committee was appointed to get Ben- 
ton to take a lease on the property sold; it also shows that 
Benton, in May, 1874, refused to take such lease because 
he insisted that said sale was invalid; thus showing a re- 
pudiation by Benton of the sale in about one month after 
it took place, and four months before he assigned his right 
to the proceeds of sale, the validity of which he had so 
refused to recognize. And while the evidence shows that 
the defendant afterwards, in July, instituted suit in eject- 
ment to recover possession of the property, it also shows 
that the suit was abandoned on the 6th day of September, 
1874, and that on the 20th day of September, 1874, the 
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property, after having been advertised for sale at least 
twenty days prior thereto, was sold to defendant under a 
deed of trust executed in 1870; also, that defendant, in 
July, 1874, had refused, throngh its president, Askew, to 
pay plaintiff the amount of his debt secured by the deed of 
trust to Ballingal January 28th, 1874. It thus appears that; 
in the only direct interview which, as shown by the evi- 
dence, ever took place between plaintiff and defendant, the 
sale was repudiated by defendant in his refusal to pay over 
to plaintiff a sufficient amount of the surplus of said sale 
to satisfy his debt. 

This warning, in connection with the fact that no deed 
was ever executed by Allen to the defendant, and the fact 
that the sale was pronounced invalid in July by Benton, 
plaintiff’s assignor of the proceeds of the surplus of the 
sale, and the withdrawal by defendant of any implied ad- 
mission which might have been inferred from acts recog- 
nizing the sale in his abandonment of the ejectinent 
suit on the 6th day of September, 1874, two days before 
the assignment was made under which plaintiff claims, and 
the advertisement of the property for sale in September, 
eight days before such assignment, was sufficient notifica- 
tion to plaintiff that Benton’s claim was disputed, and that 
if he bought he would buy at his peril. 

Besides this, it nowhere appears in the evidence that 
plaintiff relied upon, or was induced to take any step that 
was taken by him, either on the direct or implied admis- 
sions of defendant, and hence the rule invoked by him has 
no application to the facts of the case. We are, therefore, 
of opinion that the judgment of the court below should be 
affirmed, which, with the concurrence of the other judges, 


is done. 


AFFIRMED. 
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Brooks, Plaintiff in Error, v. Mastin. 


Administrator de bonis non: HIs kIGHT TO RECOVER ASSETS OF 
THE ESTATE. Ina suit brought by an administrator de bonis non for 
the amount of a debt due to the deceased, for which the debtor has 
given his promissory note payable to the first administrator, the 
plaintiff cannot recover on the note without showing that it has 
come into his possession; neither can he recover on the original 
consideration without showing that the note has not been paid to 
the first administrator or some assignee, or surrendering the same 
for cancellation. 

Where the first administrator has surrendered to 
the defendants, who were bankers, certificates of deposit, which 
they had given to the deceased, without receiving full payment, the 
administrator de bonis non cannot maintain an action against them 
for the balance. The transaction is the same as if the first adminis- 
trator had been paid in full and had re-deposited a part of the 
money. In that case the defendants would be liable to him, and 
he would be liable over to the plaintiff, but there would be no lia- 
bility as between the defendants and the plaintiff. 





Error to Jackson Special Law and Equity Court.—Hon. R. 
E. Cowan, Judge. 


This was a suit by Brooks, the public administrator of 
Cass county, in charge of the estate of James R. Cline, de- 
ceased. The petition was in two counts. The first stated, 
in substance, that the defendants, on the 18th day of June, 
1872, executed and delivered a promissory note in favor of 
James Blair, Jr., and Nettie Cline, as administrators of the 
estate of said James R. Cline, and payable to their order for 
the sum of $4,574.75; that the said Blair and Nettie Cline 
were then administrator and administratrix of the estate 
of the said decedent, and so continued until the 22nd day 
of February, 1873, when their letters of administration 
were revoked, of which fact defendants at the time had 
notice; that on the 13th day of May, 1873, plaintiff, in 
obedience to an order of the common pleas court of Cass 
county, took charge of said estate, and had ever since had 
charge of it; that said note was so executed and delivered 
to said Blair and Cline in their representative capacity, for 
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and on account of a debt owing by defendants to the de- 
cedent in his life-time, and that the sum of money specified 
in it and the interest thereon from its maturity, remained 
due to plaintiff as such administrator, and judgment was 
prayed accordingly. ‘The note was not filed with the peti- 
tion, because, as was alleged, it had been lost, mislaid or 
destroyed, and was not in the possession or power of 
plaintiff. 

The second count stated in substance, that on the 18th 
day of June, 1872, defendants were indebted to said Blair 
and Nettie Cline, as such administrators, on several certiti- 
cates of deposit by them made and delivered to said James 
R. Cline in his life-time in the sum of $17,889.60, for cer- 
tain Cass county bonds sold and delivered by said Cline to 
defendants; that on or about that date said certificates of 
deposit were surrendered by said administrators to defend- 
ants, who paid on that account $12,000, and left the bal- 
ance unpaid; that on the 22nd day of February, 1873, the 
letters of said Blair and Nettie Cline were revoked, and on 
the 13th day of May, 1873, plaintiff, as public administra- 
tor, in obedience to an order of the common pleas court, 
took charge of the estate of the said devedent, and was 
then the sole administrator thereof, and that said balance 
with interest, remained due plaintiff as such administra- 
tor, and judgment was prayed accordingly. 


Rk. O. Boggess with D. K. Hall for plaintiff in error. 


1. The taking of a note and giving a receipt in full 
will not extinguish the original indebtedness without a 
specific agreement to that effect. Steamboat Charlotte v. 
Hammond, 9 Mo. 59, 63; MeMurray v. Taylor, 30 Mo. 263; 
Johnson v. Scott, 34. Mo. 129; Powell v. Charless’ Admr., Ib. 
485; Howard v. Jones, 33 Mo. 583. So that the taking of 
the certificate of deposit from defendants by the intestate, 
did not extinguish the original indebtedness. Would the 
surrender of those certificates by the administrators, with- 
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out payment, have that effect? Payment of less than the 
whole amount due, even if agreed to be paid and accepted 
in full payment, would not extinguish the debt. 2 Par- 
sons on Contracts, (3d Ed.) top page 130; Price v. Cannon, 
3 Mo. 453; Markel rv. Spitler 28 Ind. 488; 2 Chitty on 
Contracts, (11. Ed.) 1101; Willis v. Gammill, 67 Mo. 730. 
The sum of money sued for in the second count was due 
decedent in his life-time; he took certificates of deposit 
therefor; his administrators surrendered said certificates 
without full payment ; defendants promised to pay the re- 
mainder. This was assets of the decedent’s estate, and 
vested in the public administrator on his taking charge of 
the estate, which he, and he only, had a right to sue for 
and recover. Lessing v. Vertrees, 32 Mo. 431; Naylor ve. 
Moffatt, 29 Mo. 126; Cheely’s Admr. vr. Wells, 33 Mo. 106; 
Smith v. Denny, 37 Mo. 20. 

2. The sum of money specified in the first count of 
the petition, was due decedent in his life-time, his admin- 
istrator and administratrix, James Blair and Nettie Cline, 
took a note therefor, payable to themselves in their repre- 
sentative capacity. Did this act of theirs have the effect 
to vest the title thereto in them personally ? On their up- 
pointment to administer the estate of decedent, said debt 
vested in them by operation of law in their representative 
capacity in trust for creditors and others entitled thereto. 
Could this change the assets, divest them of their trust 
character, and place them beyond the reach and control of 
a succeeding administrator? The position is not without 
appearance of authority of this court for its support. La- 
compte v. Seargent, 7 Mo. 35; Thomas v. Relfe, 9 Mo. 373; 
Harney, Admr. v. Dutcher, 15 Mo. 90; Cook’s Executor v, 
Holmes: 29 Mo. 61; Block, Admr. v. Dorman, 51 Mo. 31. 
The cases of Lacompte v. Seargent and Thomas cv. Relfe, 
supra, have been expressly overruled by Lessing v. Vertrees, 
32 Mo. 431, which is also inconsistent in principle with 
Harney, Admr. v. Dutcher. In that case the contract sued 
on had been taken by and made payable to Harney’s ad- 
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ministrator for the services of aslave by him hired out after 
the death of the intestate. The case may possibly be sus- 
tained on that ground, but it is believed to be wrong in 
principle, misleading in effect, and it ought to be reversed, 
distinguished or overruled. Cook’s Executor v. Holmes 
and Block, Admr. v. Dorman, are also to be distinguished 
in principle from the case at bar. In those cases notes had 
been made payable to persons described as administrators of 
certain estates. The payees had died and their administra- 
tors sued on the notes thus made; the defendant objected 
that plaintiffs were not the proper parties, which objections 
were overruled, and plaintiffs recovered. Here the plaintiff 
seeks to recover on a note executed to his predecessors for 
a debt admitted to have been due the intestate, and the de- 
fendant objects that he is not the proper party to sue. If 
the debt vested by operation of law in the personal repre- 
sentative as trustee in the trust for the benefit of creditors 
and others entitled to the estate, why will it not vest in the 
succeeding administrators? The several succeeding admin 

istrators are nothing more or less than successive trustees 
of the same trust fund for the same beneficiaries. Will 
the changing of the evidence of the debt change the owner- 
ship of the asset? The State to use of Blanton’s Admr. v. 
Hunter et al., 15 Mo. 490. It is a well established rule of 
law that trust funds or property may be traced through any 
number or kinds of imitation or changes without losing their 
trust character. So long as the product of the trust fund 
ean be traced and identified, so long will it be held subject 
to the original trust. Perry on Trusts, (Ed. 1872) §§ 127, 
128, and note Bon p. 101. The taking of said note no 
more made it the property of James Blair and Nettie Cline 
than taking the same amount of money in their hands, 
belonging to the estate of the decedent, and buying real 
estate, stocks or bonds would have made the things so 
purchased their property as against the succeeding admin- 
istrator. The things so bought would have been assets to 
be administered, and so with said note. 
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3. If the foregoing propositions are correct, then the 





ruling of the court below is wrong in toto, and its decision 
must be reversed; but even if the plaintiff in error was 
not entitled to recover on said note, he was, nevertheless, 
entitled to recover on the second count of his petition, and 
so the judgment of the court below must, in any event, be 
reversed. 



































F. M. Black for defendant in error. 


The only question necessarily involved is the right of 
plaintiff to sue. But there is a collateral question as to 
the certificates of deposit, whether even if he has such 
right, the surrender can be invalidated. And first as to 
the right to sue: When the property in any of the 
etfects of the deceased has been changed by the executor 
or administrator, and has vested in him, in his individual 
capacity, such effects will go to his own executor or admin- 
istrator, and not to the administrator -/e bonis non. Har- 
ney, Admr. v. Dutcher, 15 Mo. 89, and cases cited ; Cook’s 
Admr. v. Holmes, 20 Mo. 61; Block, Admr. v. Dorman, 51 
Mo. 31; Nicolay v. Fritzchie, 40 Mo. 69; Lacompte v. Sear- 
gent, 7 Mo. 35: Thomas v. Relfe,9 Mo. 373. 

[Notr.—The two last cases, (7 and % Mo.,) are not 
overruled on this point by Lessing v. Vertrees, 32 Mo. 431. 
It merely restricts the breadth of statement made in for- 
mer cases. It is not necessary or just to maintain owner- 
ship of administrator for every purpose, and especially to 
pay individual debts with trust property.] Smith v. Monks, 
55 Mo. 106; Rittenhouse ». Ammerman, 64 Mo. 197; 2 Red- 
field on Wills, 116, 119, and cases cited. 

Second, Whether the surrender can be invalidated, as 
by showing that a balance was due and unpaid, or that a 
less amount was receive than was due. The petition 
states, in substance, that the indebtedness of defendants to 
Cline, deceased, was evidenced by certificates of deposit, 
and that these were surrendered by his former administra- 
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tors. If these fiduciaries betrayed their trust in the dis- 
position of the assets, they are liable on their bond. And 
as between the said former administrators and defendants, 
the payment of a less sum than the amount claimed, by a 
fair and well understood compromise, carried faithfully 
into etfect, would be a complete satisfaction of the whole 
debt. 2 Parsons on Contracts, (5 Ed.) pp. 618, 619, side 
notes; Milliken v. Brown, 1 Rawle 391. 


Henry, J.—It is not alleged in the first count that the 
note sued on was ever in the possession of plaintiff, or 
that it has not been paid to his predecessors, or their as- 
signee. For aught that appears in the petition, it may 
have been paid to the former administrators, or assigned 
by them to an innocent purchaser. Conceding that the 
execution of a note for a pre-existing debt, is not a pay- 
ment, as held in the cases of the Steamboat Charlotte v. 
Hammond, 9 Mo. 60; McMurray v. Taylor, 30 Mo. 266, and 
Howard et al., v. Jones, 53 Mo. 584; yet the party relying 
upon that principle, in a suit upon the original contract, 
must produce the note for cancellation, as was done in 
those cases, or allege a sufficieut excuse for its non-produe- 
tion. He cannot sue upon the original cause of action and 
also retain the note, or other security given for it. It is 
true, the plaintiff alleges that the note has been lost, mis- 
laid or destroyed, but it is not stated that this occurred 
while he was in possession of the note. In this count it is 
alleged that the amount of the note is due to plaintiff, but 
this is upon the theory that no matter where the note is, or 
whether paid to the former administrators or not, the debt 
is a part of the assets of the estate, and plaintiff is entitled 
to recover. It is pleading «a conclusion of law, and a con- 
clusion not predicable of the facts alleged. In Cook’s Ex- 
ecutor v. Holmes, 29 Mo. 61, the court held that upon Cook’s 
death the legal title to the note vested in his executor, and 
the suit was properly brought in the name of the executor 
of Cook. Thomas and Thomas v. Relfe, Admr., 9 Mo. 373, 














































64 SUPREME COURT OF MISSOURI, 
Brooks v. Mastin. 


is to the same effect, and although overruled by Lessing v. 
Vertrees, 32 Mo 431, it has not been considered as over- 
ruled on that point. Smith’s Admr., v. Monks, 55 Mo. 107; 
Rittenhouse v. Ammerman, 64 Mo. 197. 

With regard to the second count, most of the forego- 
ing remarks are applicable. The former administrators 
collected the amount on deposit with defendants, and sur- 
rendered the certificates of deposit. A portion of the 
amount, after the certificates were surrendered, was placed 
to their individual credit, and this was a conversion of that 
amount to their own use, and, if not accounted for, they 
and their securities were liable on their bond. Harney, 
Admr. v. Dutcher, 15 Mo.90. If the former administrators 
had collected from defendants a note due the estate, and 
then deposited the amount with defendants as bankers, 
upon what principle could their successor, in a proceeding 
at law, recover that money from defendants? This, in sub- 
stance, is the transaction disclosed by the second count. 
It is not alleged the balance deposited with defendants has 
not been paid by the defendants to plaintiff’s predecessors, 
and that they have that amount of money in their hands 
belonging to the estate. The doctrine that trust money, 
or property, may be followed wherever found, has no ap- 
plication to the facts alleged. If suit were instituted to 
recover the note from one in possession of it, or the money 
from one who had collected it, or the balance of the de- 
posit, alleging that it was still in the hands of defendants, 
that doctrine might be invoked, but this is not such a pro- 
ceeding. Plaintiff relies upon a legal right, where there 
is no privity betwixt him and the defendants, and alleges 
no facts which would authorize a court of equity to grant 
him relief, on the principle that such courts will follow 
trust property into the hands of any one who may hold it. 
In the second count it is also alleged, as in the first, not that 
defendants have not paid the balance to plaintiff’s prede- 
cessors, Which defendants might have done, but that it is 
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due to plaintiffs, a conclusion of law not warranted by the 
facts alleged. 


The judgment of the law and equity court is affirmed. 


The other judges concur. 


AFFIRMED. 


Tue St. Lourts Rarroap Company, Appellant, v. Tur Nortu- 


WESTERN St. Lours Rartway Company. 


Street Railroads in St. Louis: raracuen vines. The act of Jan- 
uary 16th, 1860, (Sess. Acts 1859-60, p. 516,) after confirming the St. 
Louis Railroad Company, the Peoples’ Railway Company and the 
Citizens’ Railway Company in the enjoyment of the franchises 
which they were then exercising, provided that “ no street railroad 
shall hereafter be constructed in the city of St. Louis nearer toa 
parallel road than the third parallel street from any road now con- 
structed or which may hereafter be constructed, except the roads 
hereinbefore mentioned.” In a suit by the St. Louis Railroad Com- 
pany to enjoin another company from building its road upona 
street parallel to the one occupied by its line and next to it; Held, 
that this act prohibited the construction of any parallel lines of 
street railroads in the city of St. Louis within three blocks of each 
other, but excepted the three companies named from the operation 
of this prohibition so far as to permit them to construct their roads 
within that distance of each other, but not of the roads of any other 
companies; eld, further, that in determining what were parallel 
roads within the meaning of the act, neither the relative location of 
the termini nor the general direction of the entire line of the roads 
could be regarded as controlling circumstances; nor was it neces- 
sary that every part, or even the greater part, of the two roads 
should be parallel; and it appearing that the general direction of 
the two contending roads was substantially the same for nearly two 
miles, and for half a mile of that distance they were exactly paral- 
lel, it was held that they were to be deemed parallel roads, not- 
withstanding that their termini were wide apart and the general 
direction of one was from northwest to southeast, while that of the 
other was from north to south. 

Injunction will issue to prevent the invasion of a right secured by 
statute without proof of damage. 


o— to 
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Appeal from St. Louis Court of Appeals. 


Glover § Shepley for appellant. 


Geo. A. Madill with whom was Thos. EH. Ralston for 
respondent. 


Hoven, J.—This was a suit brought by the plaintiff 
on the 21st day ot July, 1874, to enjoin the defendant from 
constructing a street railway over that portion of Ninth 
street, in the city of St. Louis, lying between Hempstead 
street and North Spring street, on the ground that the con- 
struction and operation of a railroad thereon would be an 
encroachment upon and interference with the exclusive 
rights and privileges of the plaintiff. Ninth street, between 
the points named, is the street next adjacent to Broadway 
along which plaintiff’s road has been constructed, and is 
parallel thereto. 

The plaintiff was organized as a corporation in the 
year 1859, under the act of the General Assembly entitled 
* An act to authorize the formation of railroad associa- 
tions and to regulate the same,” approved December 13th, 
1855, for the purpose of constructing, operating und main- 
taining a railroad for the conveyance of persons and prop- 
erty, to be worked by horse power only, from Beilefontaine 
cemetery to the southern boundary of the city of St. Louis. 
In the year 1859, the plaintiff was, by sundry ordinances, 
authorized to construct and operate its road from the north - 
ern limits of the city down the Bellefontaine road and 
Broadway to O’Fallon street, thence south along Fifth 
street with double track to such street between Market 
and Myrtle streets, as said company should select, and 
thence to the southern boundary line of the city, and in 
the years 1859 and 1860, completed, and has ever since 
maintained and operated the same as now located. 

On January 16th, 1860, an act was passed by the Gen- 
eral Assembly, the first section of which is as follows: 
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Section 1. The St. Louis Railroad Company, the People’s 

Railway Company and the Citizens’ Railway Company, as 
heretofore organized under the act to authorize the forma- 

tion of railroad associations, and to regulate the same, ap- 
proved December 13th, 1855, are hereby ratified and¢ 
confirmed in their respective rights under said law; and 

the roads now built or commenced, and the gauge of track 

established by said companies is sanctioned; and said 

gauge of four feet ten inches is hereby recognized as the 

legal gauge of all other street railroads that may be built 

in the city and county of St. Louis. Said companies shall 

conform to and be governed by said law concerning rail- 

road associations, except as follows: 1. Said companies 

shall not be required to carry freight. 2. The report made 

to the city comptroller shall be in lieu of the annual 

report required to be made to the Secretary of State, by 

the law under which said companies organized. Section 

two prohibits the construction of street railroads on cer- 
tain streets. 

Section three is as follows: Section 3. No street rail- 
road shall hereafter be constructed in the city of St. Louis 
nearer to a parallel road than the third parallel street from 
any road now constructed, or which may hereafter be con- 
structed, except the roads hereinbefore mentioned; and in 
consideration of the privileges herein granted, the city of 
St. Louis is hereby expressly empowered to impose and 
levy such tax and license upon said roads now constructed 
or that may hereafter be constructed, as the common coun- 
cil of said city may determine to be just and proper; and 
the said city may make such municipal regulations con- 
cerning said street railroads as the public interests and 
convenience may require, except to reduce the rate of fare 
charged by said companies as now fixed by ordinance of 
the city of St. Louis. 

On the 12th day of June, 1874, the Northwestern St. 
Louis Railway Company organized as a corporation under 
the general Jaw concerning manufacturing and business 
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companies, and by ordinance dated June 30th, 1874, was 
authorized to construct its road from the corner of Sixth 
and Locust, west on Locust to Ninth street, north on Ninth 
street to North Spring street, west along North Spring 
street to St. Louis avenue, and thence along St. Louis ave- 
nue to Jefferson avenue. 

The only question of importance presented by the 
record is as to the proper construction of the following 
paragraph of section three of the act of 1860: “ No street 
‘ailroad shall hereafter be constructed in the city of St. 
Louis nearer toa parallel road than the third parallel street 
from any road now constructed, or which may hereafter be 
constructed, except the roads hereinbefore mentioned.” It 
was conceded at the argument that at the time of the pas- 
sage of the act aforesaid, the Peoples’ railway had not been 
constructed. The plaintiff’s road was constructed in 1859 
and 1860, and as the act in question was passed on the 16th 
day of January, 1860, it is quite probable that the plaint- 
iff’s road was not then entirely completed. The precise 
date of its completion is not given. The track of the St. 
Louis railroad ran along Fifth street for a long distance in 
the central portion of the city, and the track of the Peo- 
ples’ railroad ran along Fourth street in the same portion 
of the city for a considerable distance, and then ran west 
on Chouteau avenue. Fourth street is the next parallel 
street to Fifth street. . 

In construing the paragraph above quoted the circuit 
court held that the plaintiff would be protected thereby 
1 street ranw- from the encroachment threatened by the de- 
ROADSIN ST LOUIS: - . ™ 
parallel lines. fendant, if the defendant’s road could be 
considered as a parallel road; but as the genera! direction 
of the plaintiff’s road was from north to south, and that 
of defendant from northwest to suutheast, with a distance 
of only half a mile over which the parallel track was to 
be laid, that portion of the road on Ninth street, the con- 
struction of which was sought to be enjoined, was not such 
an encroachment as the statute intended to forbid. 
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The court of appeals expressed no opinion as to 
whether the two roads were parallel within the meaning 
of the statute, but reached a conclusion directly the oppo- 
site of that arrived at by the circuit court as to the right 
of the plaintiff to be protected against the construction 
of parallel roads within three blocks of its road. That 
court held (2 Mo. Appeal Rep. 71) that the third section 
contemplated two classes of roads or companies; that the 
first class are forbidden to construct their roads within a 
certain distance from the roads comprehended in the second 
‘lass; and that “ those in the second class are to enjoy the 
exemption thus secured from proximate competition,” and 
that the “roads hereinbefore mentioned,” that is, the 
plaintiff, the Peoples’ Railway Company and the Citizens’ 
Railway Company were excepted from the second class, 
and are consequently the only roads which were made sub- 
ject to proximate competition. All other roads were to be 
exempt from it, and the plaintiff, therefore, instead of be- 
ing entitled to the exclusive privilege claimed, was expressly 
denied it by the very words of the statute. 

We cannot concur in this construction. of the statute. 
Nor do we believe that it was the purpose of the act to confer 
upon the companies named therein the right to thereafter 
construct their roads within three blocks of other parallel 
roads. ‘The section contains a general prohibition against 
the construction of parallel roads within certain designated 
distances of each other, but, as the tracks of two of the 
roads numed, one of which certainly had not been con- 
structed, were within such proximity as was prohibited by 
the act, and as by a previous section of the same act they 
were confirmed in the rights and privileges granted them 
by the city, it became necessary and proper to except them 
from the general prohibition, and this, we think, was the 
whole purpose of the exception. Such of the roads named 
in the act as were parallel to each other were confirmed in 
the privileges granted them before the passage of the act 
and were permitted to be constructed within three blocks 
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of each other, but these companies were not authorized to 
build their roads within three blocks of other parallel roads, 
nor were such other roads to be constructed within three 
blocks of them. The exception is to be strictly confined 
to the roads named in the act, and the proximity of the 
roads named doubtless suggested the propriety of the pro- 
hibition. The substance and sense of the section is that 
no parallel lines of railroad shall be constructed within 
three blocks of each other, except the roads mentioned in 
the act. 

If this construction be correct, it necessarily follows 
that the Peoples’ road and the plaintiff’s road are parallel 
roads within the meaning of the third section, inasmuch 
as they are excepted from the prohibition contained in the 
act because of their parallelism; and they are so parallel, 
notwithstanding the fact that a portion of the Peoples’ line 
runs at right angles with the plaintiff’s line, and the further 
fact that their general direction is not the same. And 
these facts furnish us a safe guide to the true meaning of 
the words “ parallel road” employed in the third section. 
They certainly demonstrate that the relative location of 
the termini of the plaintiff’s and defendant's roads can by 
no means be regarded as a controlling circumstance in de- 
termining whether such roads are parallel roads within the 
meaning of the act, and this may be shown also by illus- 
tration. Suppose, for instance, the plaintiff’s road runs 
due north and south along the eastern boundary of the 
city, and that defendant’s road should begin at the north- 
west corner of the city and run due east to the plaintiff’s 
road, and then due south on the street next adjacent to the 
one occupied by the plaintiff’s road until it reached the 
southern limits of the city, and should then run due west 
and at right angles with the plaintiff’s road to the south- 
west corner of the city limits, although the termini of the 
respective roads would be miles apart, could it be contended 
in such case that there was no invasion or impairment of 
the qualified exemption from competition bestowed upon 
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the plaintiff? The case put clearly shows that neither the 
location of the termini nor the general direction of the en- 
tire line of the road can be taken as a true test of the pro- 
hibited parallelism of the two roads. To constitute such 
parallelism it is not necessary that every portion of the 
defendant’s road should be parallel with the plaintiff’s 
road; nor is it necessary that the greater portion thereof 
should be so parallel, for that would be to make the solu- 
tion of the question depend, not upon the extent to which 
the roads are in fact parallel, but upon the length of those 
portions of the road which are not parallel. It appears 
from the map in evidence, that the general direction of the 
plaintiff’s and defendant’s roads is substantially the same, 
for the distance of nearly two miles, and for one-half a mile 
of that distance they are exactly parallel, and within one 
block of each other. Roads so constructed are, we think, 
substantially parallel roads within the meaning of the third 
section, and the infringement is a substantial infringement. 
Unless this be so, the qualified exemption from competition 
is a mere delusion, means nothing and confers no substan- 
tial benefit. 

[t is further objected that the plaintiff failed to show 
by proof that any injury would result to it by the building 
2. isguxction. Of the defendant’s road on Ninth street be- 
tween Hempstead and Spring streets, or that such injury, if 
any should be sustained, could not be compensated in dam- 
ages. On this subject, we cannot do better than to quote 
the language of Lowrie, J.,in the case of the Commonwealth 
v. Pittsburgh & Connellsville R. R. Co., 24 Pa, St.160: “The 
argument that there is no‘ irreparable damage’ wouid not be 
so often used by wrong-doers if they would take the trouble 
to observe that the word ‘irreparable’ is a very unhap- 
pily chosen one, used in expressing the rule that an injune- 
tion may issue to prevent wrongs of a repeated and con- 
tinuing character, or which occasion damages which are 
estimable only by conjecture and not by any accurate 
standard. 3 Railway C. 106, 345; 4 Id. 186; 1 Sim. & 8. 
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607; 3 Atk. 21; 6 Johns. Chy. 501; 16 Pick. 525; 3 Whar- 
ton 513. As this argument is generally presented, it seems 
to be supposed that injunctions can apply only to very 
great injuries; and it would follow that he who has not 
much property to be injured, cannot have this protection 
for the little he has. Besides this, where the right invaded 
is secured by statute or by contract, there is generally no 
question of the amount of damage, but simply of the 
right.” 

The judgment of the court of appeals, and that of the 
circuit court are reversed and the cause is remanded to the 
circuit court with directions to enter a decree as prayed by 
the plaintiff. All concur. 

REVERSED. 


Tue Sr. Lours Mutuat Lire Lysurance Company, Plaintiff 
in Error, v. CRAVENS. 


1. Judgment as Evidence in favor of a Stranger. A judgment 
by default may be regarded as a solemn admission or judicial declar- 
ation of the fact by the parties, and as such is receivable in evidence 
against them and in favor of a stranger. 

2. Conveyance to Wife in Fraud of Husband’s Creditors. A 
husband, for the purpose of defrauding his creditors, caused land 
bought with his money to be conveyed to his wife. He and she 
then joined in a conveyance to a trustee for the benefit of one of 
his creditors. Subsequently another of his creditors caused his in- 
terest in the land to be taken in execution, and became the purchaser 
at-the execution sale. Ina contest between this purchaser and a 
purchaser at a sale made by the trustee in pursuance of the provi- 
sions of the deed of trust, Held, that the latter had the better title 
and superior equity. The fact that the legal title was put in the 
wife in fraud of the husband’s creditors could not destroy the legal 
effect of the deed of trust in passing the husband’s interest in the 
land. 


Error to Jackson Circuit Court.—Hon. S. H. Woopson, 
Judge. 
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J. EF. Havens for plaintiff in error. 


The decree was admissible as the admission of Malo- 
ney and wife. Corwin v. Walton 18 Mo. 71; Ellis v. Jame- 
son, 17 Me. 235; Cragin v. Carleton, 21 Me. 492; Witmer v. 
Schlatter, 2 Rawle (Pa.) 362. It was also admissible to 
show its legal consequences, and establish a missing link 
in the chain of plaintiff’s title, viz.: the fact that Maloney 
purchased the land in question with his own money, and 
placed the title in his wife, Cornelia, for the purpose of 
defrauding his creditors. Jones v. Talbot, 9 Mo. 121; Ar- 
cher v. Bacon, 12 Mo. 156; Walsh v. Agnew, 12 Mo. 526; 
Cravens v. Jamison, 59 Mo. 69; Barr v. Gratz, 4 Wheaton 
213; Jackson v. Woods, 3 Wend. 34; Den ex dem. Sharp v. 
Hamilton, 7 Halstead (12 N. J. Law) 109; Turpin v. Bran- 
non, 3 MeCord (8. C. Law) 267. 


Karnes & Ess tor defendants in error. 


The recital of the decree rendered in the case of Cra- 
vens v. Jamison, was improperly admitted in evidence; Ist, 
because the plaintiff, who offered it in evidence, was a 
stranger to it; judgments and decrees are admissible only 
as estoppels, and as the plaintiff would not be estopped by 
it, for want of mutuality, so it cannot use it in its own 
behalf. Sarkie on Ev., (9 Ed.) 287 et sey; 316 et seg. Both 
the litigants must be concluded, or the proceedings cannot 
be set up as conclusive upon either. 1 Greenl. on Ev., (12 
Ed.) § 524; Hurst v. Me Neil, 1 Wash. C. C. 70; Baring v. 
Fanning, 1 Paine 549; Cravens v. Jamison, 59 Mo. 73. 
2nd, it was inadmissible on the theory of its being an ad- 
mission. Boatmans’ Savings Institution v. Holland, 38 Mo. 
49; Cromuell v. Sae County, 94 U. S. 356. 


Norton, J.—This is a bill in equity to divest the title 
out of defendants and vest it in plaintiff, with a count at 
law asking for the possession of the premises. It is alleged 
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in the bill that defendant, Allen, conveyed by three deeds 
to defendant, Cornelia A Maloney, the thirteen acres of 
land in controversy; the first deed dated March 17th, 1866, 
conveying three acres; the second dated November 10th. 
1866, conveying five acres; and the third dated March 
27th, 1867; that these deeds were recorded in the recor- 
der’s office of Jackson county, that being the county where 
the land is situated, on April 9th, 1867, November 14th, 
1866 and October 5th, 1867. It is alleged that said land 
was bought by J. C. F. Maloney, the husband of said Cor- 
nelia, of said Allen, and the sum of $1,650 was paid by him 
therefor out of his own money, no part of it being the 
money of said Cornelia; that the said J. C. F. Maloney 
was at the time of this purchase insolvent, and caused the 
said Allen to convey the land by the deeds above men- 
tioned to his wife, Cornelia, for the purpose and with the 
intent to hinder, delay and defraud his creditors. It is 
further alleged that defendant, J. C. F. Maloney, being in- 
debted to plaintiff in the sum of $2,200, on the 14th day of 
December, 1867, in conjunction with the said Cornelia, exe- 
cuted a deed of trust conveying all the said land to William 
C. Jamison, as trustee, to secure such indebtedness, evi- 
denced by a promissory note executed by said J. C. F. and 
Cornelia to J. 8. Miller, agent of plaintiff, payable five 
years after date; which note was, by said Miller, assigned 
to plaintiff; that said deed was filed for record in the re- 
corder’s office of Jackson county on the 17th day of De- 
cember, 1867; that defendant, John K. Cravens, with full 
knowledge of the plaintiff’s rights and equities, filed, in 
1871, in the office of the clerk of the circuit court of Jaeck- 
son county, a transcript of a judgment in his favor for the 
sum of $70, obtained before a justice of the peace, on 
which an execution was issued on the 16th day of March, 
1871, by virtue of which the sheriff of said county sold all 
the right and title of said J. C. F. Maloney to the prop- 
erty in controversy to said Cravens for the sum of $156, 
and executed to him a deed therefor, dated June 1st, 1872. 
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It is further alleged that on the maturity of the note to 
secure Which the deed of trust dated December 14th, 1867, 
was executed, Jamison, the trustee, at the request of 
plaintiff, the holder of said note, sold said land, on the 9th 
day of April, 1873, in conformity to the requirements of 
the deed of trust, to plaintiff, for the sum of $1,000, and 
conveyed the same by deed of that. date. 

Plaintiff, on these facts, prays the court for a decree 
divesting all the right, title and interest of defendants in 
said land out of them, and vesting the same in plaintiff. 
The petition also contains a count asking for the delivery 
of the possession of the premises. 

Defendants, in their answer, deny all the averments of 
the petition, except that they admit the purchase of the 
property by Cravens in 1871, only denying that he bought 
with any knowledge of the rights or equities of plaintiff. 

On trial of the cause plaintiff’s petition was dismissed 
and judgment rendered for defendants. We are asked to 
review this action of the trial court, on the ground that it 
was against the law and evidence. 

Plaintiff offered in evidence the deed of trust, dated 
December 14th 1867, made by J. C. F. and Cornelia Malo- 
ney conveying to Jamison the land in question to secure 
the payment to plaintiff of the note mentioned in the peti- 
tion; and also a deed from said Jamison, dated April 9th, 
1873, conveying the interest of said J. C. F. Maloney in 
said land to plaintiff. Plaintiff next offered in evidence a 
decree of the Jacksou circuit court rendered in 1872, in 
the case of John K. Cravens, plaintiff, against J. C. F. and 
Cornelia Maloney and Wm. P. Allen. This decree, which 
is of great length, substantially states that the default of 
defendants heretofore taken be made final, and that the 
allegations in plaintiff’s petition stand confessed; that de- 
fendant, J. C. F. Maloney, on the 1st day of March, 1866, 
was largely indebted and insolvent; that he purchased the 
property of Allen in the three deeds mentioned in the peti- 
tion conveying the land to Mrs. Maloney; that he caused 
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the said land to be conveyed to his wife for the purpose of 
hindering, delaying and defrauding his creditors; that said 
deeds trom Allen to Mrs. Maloney were fraudulent and 
void as to creditors ; and that all the right, title and inter- 
est of J.C. F. Maloney, in the land purchased by him of 
said Allen, be vested in plaintiff, by virtue of a purchase 
made by plaintiff of the interest of said Maloney at sher- 
iff’s sale in 1871. Plaintiff also offered in evidence the 
statements of defendant Cravens as preserved in a bill of 
exceptions, taken in a case wherein Cravens was plaintiff 
and W.C, Jamison and others were defendants, as follows: 
“ About the time I obtained judgment against Maloney, 
Mr. Karnes told me of the defect in the acknowledgment 
of the deed of trust made by Maloney and wife to Jami- 
son, and suggested that I sell Maloney’s interest in the land, 
which I did, and took the sheriff’s deed. No agreement 
was ever made by me with Maloney to favor him in any 
way if this deed was set aside; had a general understand- 
ing with him that he might redeem the property by paying 
something like a thousand dollars, in a year or two, but 
there was nothing in writing.” It was admitted on the 
trial that defendant was in possession of the land. All the 
above evidence was admitted on the trial over the objections 
of defendant. 

The above was all the evidence, and with it before the 
court, we are at a loss to perceive on what ground the bill 
was dismissed and judgment rendered for defendant. It 
is, however, claimed by counsel in support of the judg- 
ment, that the evidence received was inadmissible, especi- 
ally that relating to the decree, and that, therefore, the 
judgment was rightful. No objection being urged here by 
counsel to any other evidence received, except the decree, 
we will confine our investigations to it. 

It is insisted that the decree was not proper evidence, 
because the plaintiff in this suit was not a party to the 
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ital ind suit in which the decree was rendered. It 


BVIDENCE ‘rein. May be conceded that when a judgment is 
GER. offered in evidence, “ both the litigants must 
be alike concluded, or the proceedings cannot be set up as 
conclusive against either.” 1 Greenl. Ev., § 524. While 
this is an established principle, it is also settled that the 
verdict and judgment in any case are always admissible to 
prove the fact that the judgment was rendered or the ver- 
dict given. It is conclusive evidence of the fact of the 
rendition of the judgment, and all the legal consequences 
resulting from that fact, whoever may be the parties to the 
suit in which it is offered. 1 Greenl. Ev., § 538. A record 
may also be admitted as evidence in favor of a stranger as 
containing a solemn admission or judicial declaration by 
such party in regard to a certain fact. But in that case it 
is admitted, not as a judgment, but as the deliberate declar- 
ation or admission of the party that the fact was so. It 
is, therefore, to be treated according to the principles gov- 
erning such admissions, to which class it properly belongs. 
Thus, when a carrier brought trover against a person to 
whom he had delivered the goods entrusted to him, and 
which were lost, the record in this suit was held admissible 
for the owner, in a subsequent action brought by him 
against the carrier, as amounting to a confession in a court 
of record that he had the plaintiff's goods. So where two 
had been sued as partners, and suffered judgment by de- 
fault, the record was held competent evidence of an ad- 
mission of the partnership in a subsequent action brought 
by a third person against them as partners. 1 Greenl. Ev., 
$$ 27, 527, 205. In the case of Parsons v. Copeland, 33 
Me. 3 
in a former suit, in which the present defendant had recov- 


70, it was held by Shepley, J., “ that the allegations 


ered judgment as plaintiff, may be used as evidence of his 
admissions, although the present plaintiff was neitlHer a 
party nor privy to such suit.” The case at bar is much 
stronger than the above, for here all the defendants against 
whom the record was offered were parties, either as plaintiff 
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or defendants, to the suit in which the judgment was 
rendered. We are, therefore, of opinion that the decree 
read on the trial was properly received as evidence. 
Under this evidence, as intimated by this court in the 
case of Cravens v. Jamison et al., 59 Mo. 69, where another 
2 convevaxceto Pranch of this case was before the court, 
Nisbanbscuese We cannot perceive how the title of plaintiff, 
— whether derived from husband or wife, or 
from both, can be regarded as in any way subjected 
to the defendants’ claim. The deed of trust executed by 
Maloney and wife, on the 14th day ot December, 1867, 
to secure the note of $2,200, passed all the title which 
both or either of them had in the land in controversy, and 
created a valid and subsisting lien thereon; and whatever 
title was acquired by Cravens, by virtue of the sale made 
under an execution, which issued in 1871, on a transcript 
of judgment obtained by him before a justice of the peace 
in 1870, was held in subordination to plaintiff’s lien. The 
fact that, at and prior to the execution of said deed of 
trust, the legal title to the land conveyed by it was in the 
wife, and so appeared of record, and the fact that such title 
had been conveyed to the wife, at the instance of the hus- 
band, (the land having been bought and paid for by him,) 
for the fraudulent purpose of defeating his creditors in the 
collection of their debts, could not destroy the legal effect 
of the deed of trust in passing the husband’s interest in 
the land. Its only effect would be to render the convey- 
ance to the wife void as to creditors, and subject the land 
to the payment of the husband’s debts. Taking the fact 
to be as alleged by Cravens in the proceeding on which the 
judgment by default read in evidence was obtained, that 
the title to the land in dispute was placed in Mrs. Malo- 
ney. by her husband, to defraud his creditors, the deed 
executed by Jamison, the trustee, in pursuance of a sale 
made under the deed of trust conveying the husband’s in- 
terest in the land, relating back as it did to the 14th day 
of December, 1867, conferred upon plaintiff a better title 
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and superior equity, than was conferred upon Cravens by 
virtue of the sheritf’s deed executed in 1871, made by rea- 
son of asale under an execution which issued upon the 
transcript of a judgment which only operated as a lien 
from the time the transcript was filed in the office of the 
circuit clerk in Jackson county, in 1870 or 1871. Judg- 
ment reversed and cause remanded. All concur. 


REVERSED. 


Oxuiver v. THe Crry or Kansas, Appellant. 


Duty of City to build Sidewalks: vamaGes: rvipEeNce. It is the 
duty of a city, whenever the public convenience or necessities re- 
quire it, to put the sidewalks of its streets in a reasonably safe con- 
dition, and if, instead of performing this duty, it permits the propri- 
etors of adjoining property to construct sidewalks of their own in 
the street, it will be liable for all damages resulting from their unsafe 
condition. The passage of ordinances reciting that the common 
council deem it necessary that a particular sidewalk shall be con- 
structed, and providing for its construction, amounts to an admission 
by the city that the public necessities require it. 


Appeal from Jackson Special Law and Equity Court.—Hon. 
R. E. Cowan, Judge. 


S. P. Twiss and J. Brumback for appellant. 


Cobb & Cook for respondent, cited Bassett v. The City of 
St. Joseph, 53 Mo. 290, and Brown v. The Mayor, &e., of 
Glasgow, 57 Mo. 156, cited by appellant, as well as Blake v. 
The City of St. Louis, 40 Mo. 569, and Bowie v. The City of 
Kansas, 51 Mo. 454; The City of Bloomington v. Bay, 42 Ill. 
503. 


Hovugu, J.—On the 19th day of December, 1873, the 
plaintiff was injured in consequence of a defect in the side- 
walk on west Ninth street, between Mulberry and Hickory 
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streets, in Kansas City. It appears from the testimony of 
the city engineer, that this street was in public use, and 
one of the principal thoroughfares of the city at the time 
of the accident, and had been since the summer of 1872, 
when it was graded by the city for the use of vehicles; 
but prior to the time plaintiff was injured no sidewalks 
had been constructed by the city. Plank walks of irregu 
lar width had been constructed by the owners of the adja- 
cent property in front of their lots on the north side of 
Ninth street, one vacant lot excepted, in front of which 
three planks, each fourteen inches in width, were laid 
lengthwise, at an elevation of four or five feet from the 
ground, for the purpose of connecting the walks fronting 
the lots on either side of the vacant lot. The plaintiff 
while passing along said sidewalk in the night-time, sup- 
posing the same was continuous, missed the narrow walk 
formed by the three connecting planks, and stepping off 
beside it, fell to the ground below, and was thereby per- 
manently injured. The condition of the street was known 
to the engineer, who had general supervision of the side- 
walks of the city. On the 27th day of March, 1873, the 
city passed an ordinance providing for the grading of the 
sidewalk on the north side of Ninth street between Mul- 
berry and Hickory streets, and on the 28th day of March, 
1875, another ordinance was passed providing for building 
a plank sidewalk on the north side of Ninth street between 
the streets aforesaid. On the 14th day of July, 1873, an- 
other ordinance was passed providing for the construction 
of a plank sidewalk on the north side of Ninth street, be- 
tween the above named streets, stating that the common 
council deemed it necessary to have said work done, and 
allowing the owners of the adjacent property twenty days 
in which to do the work themselves, and providing that 
what was not done in that time should be paid for iu special 
tax bills against sail property. 

1. The court instructed the jury: That, on the 19th 
day of December, 1873, the defendant was, and for a long 
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time had been, a municipal corporation, having, by the 
terms of its charter, the exclusive control and management 
of its sidewalks, and that it was the duty of defendant to 
keep the same on the streets in general public use for travel 
in a condition reasonably safe for persons passing along 
the same, in the day or at night, and if you believe from 
the evidence that Ninth street, between Mulberry and 
Hickory streets, was, at that time, such a street within the 
limits of said city, and that defendant neglected its duty, 
suffered and permitted a portion of the sidewalk, on the 
north side thereof, to be and remain in a condition danger- 
ous to persons walking thereon at night, and that plaintiff, 
on or about said day, while walking in the night-time on 
said portion of said sidewalk, unaware of danger and using 
reasonable care, fell, because of said dangerous condition 
of said sidewalk, and was hurt and injured, then you are 
bound to find for plaintiff. 

2. If you tind for the plaintiff you will assess his 
damages at such « sum as you shall believe from the 
evidence will fully compensate him for the injuries received, 
and in a sum not exceeding $10,000; and in arriving at the 
amount you should take into consideration the extent and 
nature of the injuries, if any, received by plaintiff, to- 
gether with the suffering caused by reason of such injuries. 

The defendant moved the court to give the following 
instructions: 1. The jury are instructed that the passage 
of ordinances by the defendant, establishing the grade of 
Ninth street, and providing for grading the sidewalks and 
constructing sidewalks thereon, was not doing, or causing 
anything to be done for fitting or preparing for public use, 
that part of Ninth street intended or designed for side- 


walks on the street. 
») 


It, from the evidence, the jury find that the defend- 
ant never, before plaintiff was hurt, constructed nor caused 
to be constructed a sidewalk on the north side of Ninth street 
between Mulberry and Hickory streets, and also find that 
the sidewalks at the point where plaintiff was hurt, at the 
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time of such hurt, were put down by private individuals 
without being authorized or required to do so by defendant, 
and that plaintiff was hurt on the part of Ninth street where 
the sidewalk would be when thestreet was fully constructed 
between the north line of the street and the place for the 
north gutter of Ninth street, and was so hurt on account 
of that part of the street being unsafe, from the manner 
in which said sidewalks had been constructed by private 
individuals, as before mentioned, and the want of lights, 
guards, railing or proper precautions to guard passers on 
such sidewalk from falling and injury, then the jury must 
find for defendant. 

3. If before plaintiff was hurt, defendant caused that 
part of Ninth street between the sidewalks to be graded 
und prepared for use, and the same was, when the accident 
to plaintiff occurred, used by the traveling public, and was 
reasonably safe and sufficient for the wants of such travel- 
ing public, and defendant had not before, or at the time 
the plaintiff was hurt, done, or caused to be done, anything 
for fitting or preparing for public use the north sidewalk 
of Ninth street between Mulberry aud Hickory streets, and 
the hurt plaintiff seeks to recover for was received while 
he was traveling on that part of such street, not fitted or 
prepared for use, then the jury mast find for defendant. 

4. It, from the testimony, the jury find that the de- 
fendant did not, before the hurt and fall of plaintiff, actu- 
ally commence, or cause to be commenced, the improvement 
of the north sidewalk of Ninth street where plaintiff was 
injured, they must find for defendant. 

5. If the injury plaintiff seeks to recover for resulted 
directly from his own carelessness and want of care, then 
the jury must find for defendant, although there may have 
been some negligence or want of care on the part of de- 
fendapvt, which also contributed to cause the injury to 
plaintiff. 

6. If, before plaintiff was hurt, reasonable precau- 
tions had been taken to prevent injury to persons using the 
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street at the time and place plaintiff fell and was hart, the 
jury must find for defendant. The court gave the fifth and 
sixth of said instructions, but refused to give the first, sec- 
ond, third and fourth, to which refusal defendant, at the 
time, excepted. 

[tis contended, on behalf of the city, that inasmuch 
as the walk by which plaintiff was injured, was not built 
by it or in pursuance of its requirements, but was built by 
the owners of the adjacent property, the city is not liable, 
and that it cannot be held liable for the condition of the 
sidewalks until some work has been done, or some im- 
provements have been made thereon by the city, and that 
no such improvements can lawfully be made except in pur- 
suance of some ordinance. The sidewalk is a portion of 
the street set apart by the city for the exclusive use of pe- 
destrians, and is as much under the control of the city as 
that portion of the street set apart for the use of vehicles. 
It is the duty of the city, whenever a street is required for 
public use, to put and maintain the same, or as much thereof 
as the public convenience may require, in a reasonably safe 
condition for public travel; and this is a duty which it 
owes to pedestrians as well as persons using vehicles; and 
for injuries arising from a neglect of this duty the city will 
be liable. And if the adjoining proprietors, or others, by 
obstructions, or unauthorized structures of any kind within 
the limits of a street which has been opened for public 
use, render the same unsafe for travel, and the city has 
notice thereof, and fails to remove or repair the same, it 
will be liable for any injury resulting therefrom. Dillon 
Mun. Cor., §§ 789, 790,791. And this liability attaches to 
the city whether it adopts the legislation necessary for that 
purpose or not. It is its duty in such cases to adopt it. 

In the present case, however, it appears that in March, 
1873, ordinances were passed providing for grading the 
north side of Ninth street between Mulberry and Hickory 
streets, and for the erection of sidewalks thereon; and in 
July of the same year another ordinance was passed de- 
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claring that the comimon council deemed it necessary that 
sidewalks should be constructed on the north side of Ninth 
street, and allowing the owners of the adjacent property 
twenty days in which to do the work themselves. Surely, 
when the public necessities require that a street shall be 
fitted for public travel, and the city itself, recognizing 
and proclaiming that fact, passes an ordinance providing 
for grading and paving the same, it cannot absolve itself 
from all liability for injuries arising from the insecure con- 
dition of such street by thereafter neglecting to do any- 
thing further towards its improvements. 

We see no error in the action of the trial court, and 
its judgment is affirmed. All coneur. 

AFFIRMED. 


Keriru et al., Plaintiffs in Error, v. UWosss. 


l. Patents: sukispicrioN or state courts. State courts have the 
right to inquire into the validity of a patent for an invention is- 
sued by the United States when the question comes up collaterally, 
as where an action on a promissory note given in consideration of 
the assignment of an interest in « patent is defende.l on the ground 
that the patent is void. 

Assignment of void Patent Constitutes no Consideration. 
It is a good defense to an action on & promissory note given in con- 
sideration of the assignment of the right to make, use and vend a 
patented article within a limited territory, that while the specifica: 
tions accompanying the letters patent call for water as one of the 


+ 


ingredients to be used in the composition of the article, the waters 
in common use in a portion of the territory sold, by reason of their 
alkaline properties, or for other reasons, will not produce the de- 
sired result. Such specifications are insufficient, the patent is void, 
and the assignment constitutes no consideration for the note. 


Error to Jackson Cireuit Court.—Hox. 8S. H. Woopsoen, 
Judge. 


A. Comingo for plaintiffs in error. 
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Bryant & Holmes for defendants in error. 


Norton, J.—Plaintitts’ action is founded on a note ex- 
ecuted to them by defendants. Defendants’ answer admits 
the execution of the note, and alleges total failure of con- 
sideration for the note, and also fraudulent representations 
by plaintiffs as to the patent right, the sale of which con- 
stituted the consideration for the note sued on. Plaintiffs’ 
reply admits that the note was executed for and in consid- 
eration of the sale of a patent right; but they deny failure 
of consideration and fraud as alleged by defendants. 

At the trial there was testimony on the part of de- 
fendants tending to show that the patent right sold defend- 
ants by plaintiffs, was of no value, and testimony on the 
part of plaintiffs tending to show that it was valuable and 
useful. ‘There was also testimony tending to prove fraud 
and to disprove it as alleged. Defendants read in evidence 
the letters patent to plaintiffs, No. 78,672, for the invention 
described in said letters patent as a new and useful “im- 
proved composition for tanning.” The sale of the right 
to make, use and vend this composition, in certain States 
and Territories, one of which was Colorado, was the sole 
consideration of the note sued on. Defendants also read 
the schedule annexed to and forming a part of the letters 
patent. In this schedule water is mentioned as one of the 
necessary ingredients to be used in preparing the compo- 
sition. The quantity to be used is indicated in the sched- 
ule, but the’ schedule does not mention any particular 
kind of water, except that it must be boiling water. The 
evidence also tended té show that the waters of Colorado 
in general use would not accomplish the end for which 
water was used in the composition, by reason of their alka- 
line qualities or otherwise, also that the composition was 
worthless and could not be used in tanning leather. Eli 
Keith, one of the plaintiffs, testified, among other things, 
on cross-examination by defendants, to the following facts : 
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that he was the sole inventor of the tanning process, for 
which the letters patent were granted, that his co-paten- 
tee, plaintiff Eylar, furnished money and services, and thus 
became interested in the patent, but that he, Keith, per- 
formed the experiments that resulted in perfecting the in- 
vention. Much testimony was admitted and excluded by 
the court, to which plaintiffs saved exceptions, but inas- 
much as it does not in any measure affect the objectionable 
instructions given for defendants, the action of the court 
in that behalf is not assigned as error. The errors here 
complained of are the giving of improper instructions, and 
the overruling of the motion to set aside the non-suit 
and grant a new trial. 

The court, at the instance of plaintiffs, gave three in- 
structions, substantially as follows: 1. That notwithstand- 
ing the jury should tind that the defendants failed to use 
the tanning composition successfully, they must find for 
the plaintiffs as to the first defense, unless defendants 
showed that the composition was wholly useless, and could 
not be successfully used by practiced tanners, as a means 
or in the process of tanning. 2. Thatif the composition 
was valuable, the jury would find for plaintiffs, as to the 
first defense, notwithstanding defendants had failed to use 
it successfully. 3. That the jury must find for plaintiffs as 
to the alleged fraudulent representations, unless they were 
actually made, were known to be false when made, and 
defendants were thereby induced. &c., &e. 

Defendants asked six instructions as follows: 1. That 
in order to support the letters patent, in evidence, it is ab- 
solutely necessary that the alleged. improved composition 
for tanning be new, and should the jury be satisfied from 
the evidence, either that the leather produced by said com- 
position was not as good in quality at a cheaper price, or 
that it was not better in quality at the same price, as 
leather manufactured by the old and usual process, then 
said composition is not new within the meaning of the law, 
and for that reason said letters patent are void; there was 
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no consideration for the note sued on, and the verdict must 
be for the defendants. 

2. The jury are instructed that the inventor should 
confine his specifications to substances which he knows 
will answer the purpose for which they are used; that the 
specification accompanying the letters patent, read in evi- 
dence, makes use of the general term water; and if the 
jury believe from the evidence that the waters of the ter- 
ritory of Colorado in general use will not accomplish the 
end for which water is used in the said composition, either 
by reason of their alkaline properties, or otherwise, then 
the specification is insufficient, and the letters patent are 
void; there was no consideration for the note sued on, and 
the verdict must be for the defendants. 

3. The jury are instructed that if they believe from 
the evidence that the alleged improved composition is 
worthless, and cannot be beneficially used for the purpose 
of tanning leather, or if the jury should be satisfied, from 
the testimony, that any one or more of the ingredients 
mentioned in the specification as essential, is either disad- 
vantageous, or utterly useless, then, and in either of said 
cases, the letters patent are void, and the verdict should be 
for the defendants. 

4. The jury are instructed that the letters patent are 
prima facie evidence that the plaintiffs are the joint inven- 
tors of the so-called improved composition, yet that tact 
may be disproved; and if the jury should be satisfied, from 
the testimony, that said composition was invented by the 
plaintiff, Keith, alone, and not by Keith & Eylar jointly, 
the letters patent are void; there was no consideration for 
the note sued on, and the verdict must be for the defend- 
ants. 

5. The court instructs the jury that the specification 
uccompanying the letters patent, read in evidence, must in 
und of itself contain a full, clear and exact description of 
the invention, and if the object of the alleged patent im- 
proved composition for tanning cannot be obtained when 
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the specification is fairly followed out, by competent work- 
men, of ordinary skill and proficiency in the art of tan- 
ning, without invention or addition of their own, or if, in 
order to obtain the object of the patent, information must 
be derived from other sources than the specitication, as by 
experiments or from using other ingredients to make the 
thing described ; or if it requires the solution of a prob- 
lem; then, and in either of said cases, the letters patent are 
void, and the note sued on is without any consideration, 
and the jury must find for the defendants. 

The sixth instruction for defendants is substantially 
the same as plaintiffs’ third. The court gave all defend- 
ants’ instructions except the first. Plaintiffs took a non- 
suit with leave to move to set aside, and filed motion ac- 
cordingly, which was overruled, and plaintiffs excepted. 

The plaintiffs insist that the action of the court in 
giving the declarations of law asked by defendants was 
erroneous, because they are inconsistent with those given 
for plaintiffs, because they are not predicated on the plead- 
ings, and because the court had no jurisdiction to inquire 
into the validity of the patent for which the note in suit 
was given. Counsel have not attempted to point out the 
alleged inconsistency between the instructions given on 
the part of plaintiffs and defendants, and we are unable to 
perceive that it exists. Nor are we able to discover that 
the instructions are not predicated on the pleadings and 
facts in evidence. The defense to the note is founded on 
the theory of want of consideration and fraudulent repre- 
sentation on the part of the vendors of the patent. The 
instructions given on both sides are applicable to the de- 
fense thus set up, and only touch the questions raised by it. 

It is, however, claimed that under the laws of the 
United States the United States courts have exclusive ju- 
risdiction in all cases involving the validity of patents, and 
that, therefore, the action of the court was erroneous in 
directing the jury that if they believed certain facts recited 
in the instructions were true, the patent sold by plaintiffs 
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« to defendants was void, and constitutes no consideration 
for the note given forit. If this was a proceeding for an 
infringement of a patent ora direct proceeding to invalidate 
a patent, there could be nodoubt but that the Federal courts 
would have exclusive jurisdiction, and that it could not be 
exercised by the State courts. But it is equally clear that 
where the validity of a patent is called in question or arises 
collaterally in a proceeding of which a State court has 
jurisdiction, such court may then pass upon the question. 
In the case of Billings v. Ames, 32 Mo. 265, where the va- 
lidity of a patent was collaterally questioned, it was held 
“that it was insisted by appellants that this is virtually a 
suit for an infringement of a patent, and is, therefore, only 
cognizable in the Federal courts. We think differently. 
It is a suit on a contract in which the patent is brought in 
collaterally ; and while it is settled that the validity of a 
patent-right is a subject peculiarly within the jurisdiction 
of the courts of the United States, it is equally well settled 
that when it comes in question collaterally, its validity may 
become a subject of inquiry in the State courts.” So in 
Slemmer’s Appeal, 58 Pa. St. 155, 163. Suarswoop, C. J., 
observes: “ That the act of Congress of July 4th, 1836, 
section 17, provides ‘that all actions, suits, controversies 
and cases arising under any law of the Uniteo States grant- 
ing or confirming to inventors the exclusive right to their 
inventions or discoveries, shall be originally cognizable, as 
well in equity as at law, by the circuit courts of the United 
States.” It has been held in the construction of this and 
former acts on the same subject, that the jurisdiction thus 
conferred upon the Federal courts is exclusive, so that the 
State courts have no cognizance of either actions at law or 
bills in equity in which the validity of a patent is directly 
involved. * * But though patent-rights are pecu- 
liarly within the jurisdiction of the courts of the United 
States, yet it is undou! tedly true that when they come in 
question collaterally their validity may become a subject of 

inquiry in the State courts. Thus, in a suit upon a prom- 
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issory note, if it is set up as a defense that the consideration 
was the sale of a patent-right, and that the patent is void, 
so that in fact there was no consideration, the State courts 
constantly exercise jurisdiction. * * Accordingly 
the courts of the United States refuse to take cognizance 
of cases between citizens of the same State. when they 
involve, not the infringement of a patent, but controversies 
growing out of contracts of which it is merely the subject 
matter. (foodyear v. Day, 1 Blatch. 565; Burr v. Gregory, 
2 Paine 436; Brooks v. Stolley, 3 McLean 523.” To the 
same effect are the following cases: Rich v. Hotchkiss, 16 
Conn. 409; Lindsay v. Roraback, 4 Jones Eq. (N. C.) 124; 
Sherman vt. Champlain Transportation Co., 31 Vt. 162; Hunt 
v. Hoover, 24 lowa 231: Nash v. Lull, 102 Mass. 60. We 
have been cited to the case of Elmer v. Pennel 40 Me. 430, 
us sustaining the view of appellant and as asserting the 
want of jurisdiction of State courts even although the 
validity of a patent arises collaterally. The opinion in 
that case was not concurred in by Appleton, C. J., and in 
the case of Nash rv. Lull, supra, it is said of it that it was 
inconsistent with the authorities upon the subject. We 
think it, therefore, clear that the trial court had jurisdic- 
tion in this case to pass on the validity of the patent, and 
that it was justified in predicating the invalidity of the 
patent on the facts stated in the various instructions. That 
it was so justified is abundantly shown by the following 
cases into an analysis of which we deem it unnecessary to 
enter. Darst v. Brockway, 11 Ohio 462; MeClure v. Jeffrey, 
8 Ind. 79; Cross v. Huntley, 13 Wend. 385;- Head v. Stev- 
ens, 19 Wend. 411; 4 McLean 456; 1 Mass. 447, 473: 18 
Wis. 441; Curtis’ Law of Patents, §§ 253, 256. 

Tae last of the authorities referred to justitied the 
court in giving the second instruction complained of. 
Judgment affirmed, with the concurrence of the other 
judges, except Judge Hovcu, who, having been of counsel, 
did not sit. 

AFFIRMED. 
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ScuasBLe Vv. Tue Hannipat & St. JosepH Rartroap Com- 
PANY, Appellant. 


Railroads: DAMAGES TO CATTLE; PRAIRIE LANDs. A railroad company 
is not liable in double damages under section 43, page 310, Wagner’s 
Statutes, for cattle killed upon its track at a place where the adjoin- 
ing lands are uninclosed lands which have been cleared of timber. 
Such lands are not prairie lands. 


Appeal from Macon Circuit Court.—Hon. Joun W. Henry, 
Judge. 


Geo. W. Easley for appellant. 
Albert F. Foster for respondent. 


Hovucu, J.—This was an action under the 48rd section 
of the railroad corporation law, to recover double damages 
from the defendant for killing the plaintiff’s cow ona 
switch or side-track of defendant’s road near Macon City, 
on the 21st day of February, 1874. At the place where 
the cow was killed the side-track did not pass through, 
along or adjoining inclosed or cultivated fields, or unin- 
closed prairie lands. The land on both sides of the road 
was originally timbered, but had been cleared for a num- 
ber of years. There was an inclosure on the north side 
of the track, but it did not adjoin the right of way. This 
case, therefore, falls within the principle announced in the 
case of Walton v. St. Louis, Iron Mountain § Southern Ry. 
Co., 67 Mo. 56, and the judgment of the circuit court must, 
therefore, be reversed. All concur except Henry, J., not 


sitting. 


REVERSED. 
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THe State v. Lewis, Appellant. 


1. Criminal Law: aussi. When, upon the trial of an indictment 
for murder, the prisoner has given evidence to prove an alibi, it is 
error for the court to refuse an instruction to the effect that the jury 
must acquit if they have a reasonable doubt as to his absence at the 
time of the homicide. 

2. Presence of the Prisoner. ‘The rule that the record must aftir- 
matively show the presence of the prisoner during the progress of 
the trial and at the rendition of the verdict, is sufficiently complie« 
with if it shows that he was present at the opening of court on the 
day when the verdict was rendered. His absence will not be pre- 


~ 


sumed until adjournment. 


3. Practice, Criminal: avivi: evipence IN resurraL. When evi- 
dence has been given on behalf of the prisoner to prove an alibi, 
the prosecution is entitled to offer rebutting evidence to prove his 
presence. 


Appeal from St. Louis Court of Appeals. 


Henry T. Kent, L. B. Valliant and P. N. Jones tor ap- 
pellant. 


J. L. Smith, Attorney-General, for the State. 


Napton, J.—This was an indictment against defend- 
ant for the murder of his wife in the city of St. Louis. 
On the trial, there was evidence to show a willful, deliber- 
ate and premeditated killing, by cutting the woman’s 
throat from ear to ear, on the 13th day of October, 1876. 
The only evidence on the part of defendant was that on 
that day and at the time of the homicide, he was at Wash- 
ington, Franklin county. To establish this he introduced 
five witnesses. In rebuttal the State offered witnesses to 
show that he was in St. Louis on that day. On the trial 
the court gave instructions explanatory of the crime of 
murder in the first degree, to which no objections are made. 
The defendant asked only one instruction, which the court 
refused to give. That instruction was as follows: ‘The 
jury are instructed, if they have a reasonable doubt that 
the defendant committed the homicide alleged in the indict- 
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ment, or was absent at the time said homicide was alleged 
to have been committed, they will find a verdict of acquit- 
tal,” &e. 

The instructions given by the court were these: The 
defendant is charged with the crime of murder in the first 
degree, by having, on the 13th day of October, 1876, felo- 
niously, willfully, deliberately, premeditatedly and with 
malice aforethought, struck, cut, stabbed and killed Mary 
Ann Lewis. Before the jury can find the defendant guilty 
of murder in the first degree, they must be satisfied, from 
the evidence, that the act of killing was felonious, willful, 
deliberate, premeditated and done in malice. Willful 
means intentional; that is, not accidental. Deliberate 
means in a cool state of the blood: that is, not in a state 
of mental excitement, caused by lawful provocation, such as 
a blow or other personal injury ; knewn in law as the heat 
of passion. Premeditated means thought of beforehand 
for any length of time, however short. Malice means the 
intentional doing of a wrong act without cause or excuse. 
It signifies a heart regardless of social obligations and 
fatally bent on mischief. Malice and heat of passion are 
inconsistent, and cannot both exist together. Where there 
is malice there can be no heat of passion; where there is 
heat of passion there can be no malice. The existence of 
these constitnent elements of murder in the first degree 
may be proved by circumstantial evidence; positive or 
direct testimony of their existence is not required; and 
the malice necessary to murder in the first degree may be 
found by the jury from proof of antecedent threats, acts 
of great cruelty towards the deceased, and from the use of 
ua deadly weapon. In determining the existence or non- 
existence of these elements of murder in the first degree, 
the jury should carefully examine and weigh all the evi- 
dence touching the act of killing and the language and 
conduct of the defendant towards the deceased at and prior 
to the homicide. 

The jury are the sole and exclusive judges of the truth- 
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fulness of all the testimony, and have the right to reject 
and disbelieve any evidence given in the case. In deter- 
mining the credibility of the witnesses, the jury should 
consider their manner upon the witness-stand, their char- 
acter, their opportunities for observation, their relation to 
the parties and their feelings and interests. Partial vari- 
ances or discrepances in the testimony of different witnesses 
on minute collateral points, should not be deemed sufficient 
ground for disbelief as to the material points, unless they 
are of such prominent and striking nature as to preclude 
the idea of their being the result of mere inatteytion, de- 
fect of memory or inadvertence. “ The usual character of 
human testimony is substantial truth under circumstantial 
variety.” If the jury believe and find that any witness 
has willfully and corruptly sworn falsely to any material 
fact in the case, they are at liberty to reject and disbelieve 
the whole of the testimony of such witness. 

If from the evidence the jury find that at St. Louis 
county, and at any time prior to the finding of this indict- 
ment, the defendant did feloniously, deliberately, premedi- 
tatedly and with malice aforethought, assault, cut, stab and 
kill Mary Ann Lewis with a knife, as charged in the in- 
dictment, they will find him guilty of murder in the first 
degree, and so say in their verdict. When, from all the 
evidence in the case, the jury are morally certain of the 
guilt of the defendant, they should convict; when, from 
all the evidence, they are morally certain of his innocence, 
they should acquit; and when the whole evidence in the 
case leaves the mind of the jury in such a condition that 
they are neither morally certain of his innocence, nor mor- 
ally certain of his guilt, then a reasonable doubt of his 
guilt exists, and the jury should acquit. 

The instruction asked by the defendant called the at- 
tention of the jury to the only defense offered, and as it 
1 crmivan raw: W288 Unquestionably the law, we are unable 
— to conjecture why it was refused. It is said 
that the instructions given impliedly conceded this. Per- 
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haps they did, but no one can read these instructions and 
conjecture that there was any question in the case in rela- 
tion to the identity of the man who committed the homi- 
cide with the defendant. For instance, the jury are told 
that “ in determining the existence or non-existence of the 
elements of murder in the first degree, they should exam- 
ine carefully and weigh all the evidence touching the act 
of killing, and the language and conduct of defendant 
towards the deceased at and prior to the homicide.” What 
else could the jury infer from this than that defendant was 
the man who committed the homicide? The instruction 
ussumes this, and calls the attention of the jury to his lan- 
guage and conduct to enable them to determine whether 
the offense was murder in the first degree, or some other 
grade of homicide. Lt is impossible to place the refusal of 
the court to give the instruction asked by defendant upon 
the ground that there was no evidence given to support an 
alibi. For the only defense was an alibi, and the only wit- 
nesses Offered by defendant were to establish this defense. 
It was not pretended that the homicide was anything else 
than a willful, deliberate and premeditated killing, and 
constituted murder in the first degree, but the defendant 
insisted that he was not the man that did it. Strange to 
suy, the court gave elaborate instructions explanatory of 
murder in its degrees, but refused to notice the instruction 
asked on the only point upon which any defense was offered. 
Such instructions were calculated to mislead the jury from 
the issue—indeed, they assumed the defense as frivolous 
and unfounded. It may have been so, but that was a mat- 
ter for the jury. 

Several other points have been discussed in this case ; 
one is that the grand jury which presented the indictment 
was taken from the body of St. Louis county at the No- 
vember term, 1876, of the criminal court of the city, and 
was tried at the July term, 1878, after the separation 
effected by the scheme and charter. Since we have con- 
cluded that the case must be reversed, it is not deemed im- 
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portant to decide this question, as it may be avoided by a 
new indictment by the grand jury of the city. 

It is also alleged that the record does not show affir- 
matively, that the defendant was present when the verdict 
2 presence or “8S rendered. It does show that he was 
—— present at the opening of the court, on the 
day the verdict was rendered. It never was decided by 
this court that the record must affirmatively show that the 
defendant is present at every hour of the day, or at every 
step of the proceeding on that day. It is sufficient that 
he was present when the court met, and his absence will 
not be presumed until an adjournment. 

Another point made is in regard to the evidence in- 
troduced by the State in rebuttal of that produced by the 
3. PRACTICE, CRIN- defendant in support of his defense of an 
dencein rebuttal alibi, This is not a question of discretion as 
to the order of evidence, but as the attorney for the State 
had no ground to anticipate the defense of an alibi, he had 
a right to introduce evidence in rebuttal. 

In regard to the arrest of a witness for the defense by 
the order of the circuit attorney, on the ground of perjury, 
and his subsequent introduction, it is deemed unnecessary 
to express any opinion. The judgment is reversed and tlie 
case remanded. Judge Norton dissents. 


REVERSED. 


Ilenriot v. Neussaumer, Plaintiff in Error. 


1. Equitable relief against Fraudulent Partition Sale: rane: 
AND cuiLp. The defendant, being the step-father of the plaintiffs, 
alter their mother’s death, by a course of bad treatment, drove all 
but one of them from the home which had been left them by their 
father, and continued himself to occupy the property, as he had 
done for years previously. The plaintiffs were all minors at the 
time. Shortly afterwards he caused himself to be appointed guar- 
dian of the one who remained with him, and as guardian, immedi- 
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ately instituted proceedings for the partition of the property. The 
writ was served upon the present plaintiffs, but being unable to 
read, they did not understand what it meant. The proceedings re- 
sulted in a decree for partition, and, at the instance of the present 
defendant, a sale was ordered. The sale was advertised according 
to law, and defendant became the purchaser at the price of $100. 
The land was, at the time, worth $700 or $1,000. Defendant paid the 
purchase money, but it was subsequently refunded to him by the 
sheriff, none of the plaintiffs receiving any share of it. Defendant 
did not inform any of the plaintiffs that the partition proceedings 
were pending, or that a sale was to take place, although he often saw 
them, nor did any of them, except, perhaps, the eldest, know of the 
fact; neither did he mention the matter to any of his neighbors. 
Plaintiffs having sued to have the sale and the sheriff’s deed exe- 
cuted in pursuance of it set aside as fraudulent; Held, that they 
were entitled tosuch relief, and a decree in their favor was affirmed. 
: FRAUDULENT IN PART, FRAUDULENT EN TOTO. Under the cir- 
cumstances detailed above, the fact that at the time of the sale one 
of the present plaintiffs was of age, and perhaps knew that it was to 
take place, and that the present defendant was not the guardian of 
any but the youngest, and, therefore, was not by law disabled to 
buy the interests of the others, was held no obstacle to a decree set- 
ting aside the entire sale. A court of equity will not go into vulgar 
fractions to ascertain what proportion of such a transaction may be 





upheld. 





No Lacnes. Plaintiffs did not bring their suit until eight 
years after the sale. In the meantime defendant had put improve- 
ments on the land to the value of $500. Plaintiffs all lived in the 
same county during the whole time; but it was not shown that they 
discovered the fraud which had been practiced on them before the 
improvements were made; Held, that no such laches was proven 
as ought to preclude the plaintiffs from equitable relief. 


Error to Jefferson Circuit Court-—Hon. Louts F. Dinntina, 


Judge. 


This was a suit to set aside a partition sale and a sher- 


iff’s deed made thereunder, as having been fraudulently 
procured by defendant. The suit was instituted in April, 
1874. The sale took place in May, 1866. At that time 
the plaintiff, Albert Henrioid, was fourteen years of age, and 
the other plaintiffs, his brothers and sister, were respectively 
sixteen, eighteen, nineteen and twenty-one years of age. Al- 
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bert was living with defendant on the land in controversy. 
The other plaintiffs were living in the same county within 
afew miles of the land. The other facts appear in the 
opinion of tlie court. 


J. L. Thomas § Bro. for plaintiff in error. 


The sale in partition should not have been set aside 
as to any of the defendants in error, except probably Al- 
bert, for whom plaintiff in error was guardian. The others 
were guilty of such laches in not interfering to set the sale 
aside, that they ought not to be heard now. Henry was of 
age at the time the sale took place; he was of age one 
year before the sheriff executed his deed, that being done 
one year after the sale. He stood quietly by for eight 
years before instituting any proceeding to set the sale aside, 
and in the meantime plaintiff in error put valuable and 
lasting improvements on the premises. It is too late for 
him to complain. He admitted he knew of the sale a few 
days after it took place, while a disinterested witness tes- 
tified that he knew of it before it took place. See Bige- 
low on Fraud, p. 441. The same doctrine will apply to 
Elizabeth, who became of age one year after the sale; to 
Alexander, who became of age two years afterwards, and 
Louis, who became of age four years before this suit was 
brought. They all stood quietly by for from four to eight 
years and never questioned Neusbaumer’s title, while it 
was known he claimed the land and was making improve- 
ments thereon worth $600. In fact these parties based 
their right to have this sale set aside on the fact that 
plaintiff in error was guardian for Albert. It is unneces- 
sary to quote authorities that no one but the infant himself 
can take advantage of his infancy or be benetited by a 
fiduciary relation existing between him and his guardian. 
The others were living away from home at the time 
the partition suit was instituted, and continued away, act- 
ing and doing for themselves, ever afterwards, never going 
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to Neusbaumer for advice or expecting him to protect their 
interests. None of these parties, except Albert, showed 
any reason why this sale ought to be set aside, and hence 
the judgment of the court below should be reversed and 
the cause remanded, with directions to set the sale aside as 
to Albert alone, and decree an account of the improve- 
ments. 


J. J. Williams for defendant in error. 


1. Plaintiff in error could not buy the interest of 
Albert Henrioid at the partition sale, and especially at an 
under-value, as he attempted in this instance to do, he 
having bid but $100, when the proof shows the land was 
worth from $600 to $900. 1 Story EKq., (6 Ed.) § 317, p. 
354. 2. The evidence shows a case of the most outrageous 
fraud on the part of plaintiff in error; shows that he drove 
the defendants in error away from their home after their 
mother’s death, all except the youngest child, and then, in 
a secret manner, procured himself to be appointed guardian 
of it, and without the knowledge of any of them, got an 
order of sale in partition made and the land sold, and 
bought it himself for a trifle, while they were all, or nearly 
all minors, and no doubt regarded him as their natural 
guardian and protector. The decree of the court was 
right, and as he got the money he paid out back from the 
sheriff, he has suffered no loss except the little costs he 
paid. 


Henry, J.—About the year 1853 one Henry Henrioid 
died in Jefferson county, seized of the tract of land in con- 
troversy, leaving a widow and five children, the plaintifts 
herein. After the death of said Henry the defendant and 
his widow intermarried, and they and the children con- 
tinued to reside on the land. In ‘February, 1864, the 
mother of the plaintiffs died, and they, except the young- 
est, Albert, were subsequently driven from their home by 
the cruelty of the defendant. In 1864, on his motion, he 
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was appointed guardian of Albert, and immediately, as 
such guardian, filed a petition in the circuit court of said 
county for a partition of the land among the heirs, alleging 
that it was not susceptible of division, and obtained a judg- 
ment for a sale. It was publicly sold by the sheriff in May, 
1866, and the defendant became the purchaser at the price 
of $100, ten per cent. of which was then paid, and for the 
balance he executed his promissory note, which was sub- 
sequently paid by him to the sheriff, who afterwards re- 
turned it to him. The land was then worth between $700 
and $1,000. 

Defendant testified that he offered to the plaintiffs, 
each, his share of the purchase money, and that the sheriff 
had previously offered it to them, but they declined to 
receive it. They testified that neither the defendant nor the 
sheriff ever offered them any portion of the money for 
which the land was sold. The sheriff did not testify. All 
but one of the plaintiffs were minors when the sale oe- 
curred, and’ could neither read nor write. They testified 
that when they were served with process in the partition 
suit they did not understand what it meant. The defend- 
ant testified that he had lived for some years on the farm, 
had paid taxes and reared the children, and that he went 
to Abner Green, Esq., an attorney, and laid the matter be- 
fore him, and was by him advised to the course he pursued. 
Mr. Green, on the contrary, testified that defendant came 
to him and said that he wanted the land sold, and inquired 
how it could be accomplished. The sale was advertised 
according to law, but several of defendant’s nearest neigh- 
bors were not aware that it was to be sold, or that a suit 
in partition had been instituted. They testified that they 
frequently saw defendant and conversed with him, but the 
sale of the property or the pendency of the suit was never 
mentioned by him. Several of the plaintiffs were in the 
habit of visiting defendant during the pendency of the 
partition suit, but he never mentioned the subject to them. 
The plaintiffs testified that they kuew nothing about it, 
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and there is no evidence, other than the sheriff’s return to 
the writ in the partition suit, tending to prove that either 
of them, except Henry Gaspard, was aware that the land 
was to be sold, and the only evidence tending to show. that 
he knew it was the testimony of Frank Smith, to the effect 
that about three weeks before the sale he heard John 
Smearman tell Henry, in De Soto, that the land was to be 
sold. Henry testified that this conversation occurred after 
the sale. The defendant testified that after he purchased 
the land, but at what time he did not state, he erected upon 
the land a barn which cost him $500, cleared five acres of 
land and made a few other trifling improvements. 

To state this case is to decide it. The defendant, after 
having occupied the land from the date of his marriage 
1. equiraste re- until the death of the mother of plaintiffs, 


LIEF AGAINST : i 
FRAUDULENT PAR- ag soon as she died, commenced systemati- 


TITION SALE a- 
rentandehild- ¢ally to mistreat and abuse the children, ex- 
cept the youngest, and continued it until they were 
driven from their home. He continued in possession, and 
(the evidence warrants the statement) procured his appoint- 
ment as guardian of the child that remained with him in 
order to defraud his ward and its brothers and sisters out 
of the little estate which they inherited from their father. 
The purchase money paid by him was returned to him by 
the sheriff—why it does not appear. He holds the land, 
worth from $700 to $1,000, and all he in fact paid was the 
lawyer’s fee in the partition suit and the costs of that suit, 
fraudulently instituted by him. He claims to have reared 
the children and expended large sums of money in paying 
taxes and making improvements. They certainly owe him 
but little for their rearing, for they can neither read nor 
write, and if he had done his duty toward them they would 
have been able to read the process served upon them in 
the partition suit, and would not now be here alleging that 
defendant took advantage of their ignorance to cheat and 
defraud them. The partition suit was conceived in fraud, 
which taints the whole proceeding. 
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A court of equity will not go into vulgar fractions to 
ascertain what proportion of such a transaction may be 
a crim ar meee: upheld. The defendant's conduct toward 
ulentin toto. these plaintiffs, his step-children, was shame- 
ful, and a party guilty of such conduct should not be heard 
when he asks that he may have a fractional part of the 
avails of a proceeding which was entirely fraudulent. 

There is no such laches here as precludes plaintiffs 
from receiving the relief they ask. It was not shown 
.. - no lach. that, without asserting their rights, they 
- stood by and saw defendant making im- 
provements on this land after they were aware of the fraud 
which had been perpetrated upon them. There is nothing 
in the evidence tending to show that defendant was actu- 
ated in his conduct by any honest motive; but, on the con- 
trary, it conclusively proves that he deliberately planned a 
scheme to defraud his ward, and other step-children, out 
of their small patrimony. The judgment of the circuit 
court was a most righteous one, and is affirmed. All con- 
cur. 








AFFIRMED. 





Kitey, Plaintiff in Error, v. Tue Crtry or Kansas. 


A City Authorized to abate Nuisances is Liable for Failure to 
Exercise the Power. If the authorities of a city wfifgh is au- 
thorized by its charter to declare and abate nuisances, and which 
has by general ordinance declared all buildings and structures dan- 
gerous to the public to be nuisances, after becoming aware of the 
dangerous condition of a decayed wall situated so near to a street as 

to imperil the lives of persons passing by on the street, neglect to 

cause its removal, and a child is crushed to death by the falling of 
the wall, the city will be held liable in damages, and this, though 
the wall stood on private property and the child, at the time of the 
fall, was not in the street, but was on private property within one 
foot of the street. 
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Error to Jackson Circuit Court—Hox. Samu. L. Sawyer, 
Judge. 


Tichenor § Warner for plaintiff in error. 

The city had ample power by its charter to define what 
should be deemed a nuisance, and to abate and remove the 
same. Laws 1870, p. 333; and it is liable for a failure to 
exercise this power. Wood on Nuisances, § 744. If this 
wall had been standing in the street and had fallen so as 
to kill one who was in the street, and one just outside of 
it, could there be a recovery in one case and not in the 
other? Certainly not. The question would be, were these 
persons killed because of neglect of duty on part of the 
city, and not, where were they standing when killed by 
such neglect of duty. Again, if this wall, situated where 
it was, had fallen so as to kill one traveling in the street, 
there could be a recovery, because, under its charter, it 
had exclusive control and management of its streets, and 
it was its duty to keep them ina safe condition. Sess. 
Acts 1870, p. 333; Blake v. City, 40 Mo. 570; Bassett v. 
City, 53 Mo. 290; Hull v. City, 54 Mo. 598. If by the fall 
another, also, had been killed, standing just outside of the 
street, would not the cause of his death have been just 
the same, to-wit: the neglect of duty on part of the city. 
See Parker v. Macon, 39 Ga. 725. 


J. Brumback for defendant in error. 


On the facts stated in the petition the city is not liable 
because the power to define the wall a nuisance, and to 
provide for abatement of such nuisauce is legislative, gov- 
ernmental and exercisable for the public good. It is not 
a power to be used by the city as a proprietor, or for pri- 
vate gain or advantage, as if it were a private corporation. 
Dillon on Munic. Corp., §§ 39, 754; Peck v. Austin, 22 
Texas 261; Murtagh v. St. Louis, 44 Mo. 481; Heiler v. 
Sedalia, 58 Mo. 160; Grant v. Erie, 69 Pa. St.420; Wheeler 
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v. Cincinnati, 19 Ohio St. 19; Shearman & Redfield on Neg. 
§ 153; Levy v. New York, 1 Sandf. Sup. Ct. 465; Griffin v. 
New York, 9 N. Y. 459; Lorillard v. Monroe, 11 N. Y. 396; 
Western College v. Cleveland, 12 Ohio St. 377; Kelley v. Mil- 
waukee, 18 Wis. 84; Goodrich v. Chicago, 20 Ill. 445 ; Jewett 
v. New Haven, 38 Conn. 396; Hilsdorf v. St. Louis, 45 Mo. 
95; Hill v. Charlotte, 72 N. C. 55; s. ¢., 21 Am. Rep. 451; 
Howe v. New Orleans, 12 La. Ann. 481; Kennedy. v. New 
Orleans, 10 La. Ann. 227; Hixon v. Lowell, 13 Gray 61; 
Jones v. Boston, 104 Mass. 76; Hewison v. New Haven, 34 
Conn. 136; Hafford v. New Bedford, 16 Gray 297; Fisher v. 
Boston, 104 Mass. 93. 

The claim to recover is bottomed on the failure of the 
city to abate an alleged nuisance on the land not owned 
or controlled by it. What can respondent rightfully do 
under the charter in such cases? The petition merely dis- 
closes that there is an ordinance declaring all buildings or 
structures, dangerous to the public, nuisances. It does not 
appear, whether or not, there is any provision contemplat- 
ing proceedings to obtain a judicial decision, that any par- 
ticular structure, being on private property, is a nuisance 
within the ordinance, and directing an abatement after 
such decision, according to the well known course of law. 
It is clear that the ordinance would not, without such pro- 
visions, be good to warrant abatement by the city. The 
council cannot exercise judicial power, and by ordinance 
declare any particular structure, or class of structures, on 
land of its citizens, a nuisance, and have a summary abate- 
ment without more. Whether any structure so situated is 
a nuisance, is a judicial question, to be decided by some 
tribunal, on notice to the owner, before he can be baund, 
or his property affected, or before any one injured for fail- 
ure to abate can, if ever, claim: redress against the city. 
Yates v. Milwaukee, 10 Wall. 505; Lake View v. Letz, 44 Ill. 
82; Dillon Munie. Cor., § 308; Cleveland v. Lenze, 27 Ohio 
St. 885. A private individual cannot abate a private or 
public nuisance, except so far as it may be necessary to 
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enable him to enjoy or exercise his own right. If those 
whose rights are not directly affected by the existence of 
such a nuisance, abate the same, they are liable in damages 
to the person suffering therefrom. Brown v. Perkins, 12 
Gray 101. This principle prohibited the city from summa- 
rily abating the nuisance for the benefit of adjoining pri- 
vate property, and the child thereon. The power given 
by the charter to abate nuisances summarily, when exerted 
without judicial proceedings, must be confined to cases 
where, by common law, a private person may abate a nui- 
sance. In all other cases there must be a judicial finding 
of the fact of nuisance, to warrant an abatement, which 
must then be according to the course of law, though sum- 
mary. The power to define nuisances is simply legislative, 
and after its exercise the usual forms of law must be ob- 
served in laying the ground to abate, and, in abating, at 
least in the case of nuisances on land not owned by the 
city, there must be some judgment to abate. No one can, 
have damages for failure of the city to abate summarily, 
without judicial proceedings, such a nuisance. Such abate- 
ment would be illegal. The duty to abate summarily does 
not arise merely because the city exercised its legislative 
power to define a nuisance. The duty to institute judicial 
proceedings to have the wall adjudged a nuisance is not of 
such character that damages can be recovered for failure 
todo it. Mrs. Kiley might have instituted such proceedings 
herself. 


Napton, J.—As the only question in this case arises 
on a demurrer to the petition which was sustained, we in- 
sert the petition at large: 

Plaintiff states that defendant is a municipal corpora- 
tion, created by the laws of the State of Missouri, and that 
defendant is, and was, at the time of the hereinafter griev- 
ance, a populous city; that, by its charter, defendant is 
empowered to abate all nuisances within the city, that are 
dangerous to the public, and that the defendant has the 
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right and authority to define what constitutes a dangerous 
public nuisance within its limits; that, by chapter 20 of 
“An ordinance in revision of the ordinances governing 
the city,” approved October 14th, 1871, it is ordained, among 
other things, that all buildings and structures in a situation 
or manner dangerous to the public, are declared to be 
nuisances, and plaintiff alleges that it is defendant’s duty 
to abate all nuisances, within its limits, of a character dan- 
gerous to the public. 

Plaintiff says, that at the time of the hereinafter men- 
tioned grievance, she was, and now is, a widow, her hus- 
band being dead, and that at said time she resided in the 
town of Harlem, Clay county, Missouri, and that her 
daughter, Maggie Kiley, whose death occurred as herein- 
after stated, lived with plaintiff, and that her said daugh- 
ter, Maggie, was a minor, of the age of fourteen years; 
that from and after the 19th day of December, 1872, and 
continuously from that date until the 9th day of February, 
1873, defendant negligently and carelessly permitted and 
suffered an insecure and dangerous wall, the same being 
about forty feet high, the remains of a brick building, to 
stand and remain on part of lot No. 86,in Swope’s addition 
to said city, being at or near the corner of 12th street and 
Grand Avenue, streets of defendant, and the same being a 
locality much frequented by the public; that said brick 
wall was liable at any time, during the period aforesaid, to 
fall down on, over and upon, persons passing along the 
west side of Grand Avenue street, and thereby injure them; 
and that during all of said time defendant well knew the 
dangerous condition of said wall; that said brick wall, so 
permitted to stand and remain as aforesaid, was, at the 
time plaintiff’s said daughter was killed as hereinbefore 
stated, and for some time prior thereto, a dangerous 
public nuisance, the same being liable to fall down and 
upon persons passing on said street, but that the same was 
negligently and carelessly permitted to remain in that situ- 
ation by defendant, and tliat on the 9th day of February, 
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1873, while her said daughter, Maggie Kiley, was in a small 
house adjoining said wall, and. while she was standing 
within one foot of the sidewalk on the west side of said 
Grand Avenue, and using ordinary care said brick wall 
fell down on and upon her said daughter, Maggie, and 
thereby killed her. Plaintiff says she has sustained dama- 
ges in the sum of $5,000, for which sum and costs she asks 
judgment in accordance with chapter 147 of the statutes of 
this State, in such cases made and provided. 

It seems from this petition that the charter gave the 
city legislative power to prevent, abate and remove nui- 
sances, and also to define and declare, by ordinance, what 
should be deemed nuisances, and it is averred that by an 
ordinance passed in 1871, it was ordered, among other 
things, that all buildings and structures in a situation or 
manner dangerous to the public, should be deemed nuisan- 
ces. The duty of the city to abate such nuisances as were 
thus declared dangerous to the public, is averred. The 
nuisance in this case was a decayed brick wall forty feet 
high, the remains of a burned building, which had been 
at the time of its fall standing for two years, at the inter- 
section of two streets. It is alleged that it was a dangerous 
nuisance to the public, and that plaintiff’s daughter was 
standing within a foot of the sidewalk when the wall fell 
and killed her. 

It is not very easy to perceive upon what grounds this 
demurrer was sustained. Two objections have been sug- 
gested in the argument submitted to this court by the city 
counselor, which I will proceed to notice. The first is, 
that this wall was upon a private lot over which the city 
had no control. But could this fact alter the character of 
the nuisance and deprive the city of a power expressly 
conceded to it by its charter? In Wood on Nuisances, § 
744, it is said that when a municipal corporation has ample 
power to remove a nuisance which is injurious to the health, 
endangers the safety or impairs the convenience of its citi- 
zens, or when, in the prosecution of a public work, it creates 
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a nuisance, it is liable for all injuries resulting from a fail- 
ure to properly exercise the power possessed by it, and for 
the injuries resulting from its wrongful acts. The case of 
Parker v. Macon City, 39 Ga. 729, is a decision upon this 
point. The charter of that city authorized the council to keep 
the streets in good order, and to remove any obstructions 
or nuisances, and to keep the streets in a condition that per- 
sons could pass them with safety. In that case, as in this, 
it was insisted that the wall, claimed as a nuisance, which 
was at the edge of the sidewalk, was on private property, 
and not in the street. ‘To this objection the court said: 
“Tf thecity is bound to fill up a pit dug by the edge of the 
sidewalk, or to fence it off, so that no one may be injured 
by it, or to remove anything hanging over the sidewalk, 
which may work injury to the passer-by, why is it not 
bound to remove a crumbling wall, standing so near the 
sidewalk as to fall upon it? In this case the wall was two 
stories high, and stood exposed to the weather for several 
months after the house was burned. It was immediately 
upon the edge of the sidewalk, and could not fall in that 
direction without falling upon it, and the declaration alleges 
that it was, from its character and position, insecure and 
endangered the lives of passengers upon the street. If so, 
it was a nuisance which it was the duty of the mayor and 
council to take the necessary steps to abate, and having 
failed to do so, they are liable for the damages.” In the 
case of Bassett v. The City of St. Joseph, the same doctrine 
was declared by this court. 53 Mo. 290. The plaintiff in 
that case was precipitated into an excavation on a private 
lot, and the city was held equally liable, whether the exca- 
vation extended into the street or not. Judge Vories ob- 
serves: ‘“ It would not be difficult to imagine many cases 
in which it would be as much the duty of the city author- 
ties to protect the public, who travel its streets and high- 
ways, against dangers which do not actually form part of 
the street, as it would be to protect them from obstructions 
or excavations forming a part of the street.” 
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The next objection taken to the petition is, that the 
child killed by the falling of the wall was not in the street 
or sidewalk, but was in a building a foot outside of the 
sidewalk. It is perfectly immaterial what position is occu- 
pied by the person injured, if the death is occasioned by 
the negligence of the city in failing to remove a nuisance, 
The question in such cases is, whether the injury is occa- 
sioned by a public nuisance which it was the duty of the 
city to remove. Had this wall been standing in the center 
of a lot or block belonging to a private person, the city 
may not have been liable for injuries resulting from its fall, 
but that Would be, not because of the particular position 
of the person injured, but because the wall was not a pub- 
lic nuisance. It would certainly be remarkable that where 
a wall is just on the edge of a public street in a populous 
city, and a passer-by on the sidewalk should happen to step 
off the walk and go behind the wall on the opposite side 
to the street, or at either end of it, there could be no lia- 
bility, which.it is conceded would have existed had he re- 
mained in the street. Such a discrimination it would be 
difficult to characterize in terms complimentary to the law. 
The position of the person injured is a matter of no impor- 
tance. The question is, whether the injury resulted from a 
neglect of duty on the part of the city, and this depends 
on the question whether the immediate cause of the injury 
was a public nuisance. As to the necessity of a previous 
judicial determination before the city authorities were 
obliged to act, the charter expressly confides that power to 
the city, and they had exercised it in this case by declaring 
the decayed wall a public nuisance. The judgment is re- 
, versed and the cause remanded. The other judges con- 


cur. 


REVERSED. 
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Tue State v. Witutams et al., Plaintiffs in Error. 









Change of Venue to Pettis Criminal Court. Under the act 
establishing the criminal court of the sixth judicial circuit and John- 
son county, it was not necessary that an order awarding a change of 
venue in a criminal case to any county over which that court had 
jurisdiction should designate it asthe court to which the case should 
go. As soon as the change was awarded, it became the duty of the 
clerk to certify the case to that court, without special directions to 
that effect. 

Continuance. The court holds that under the circumstances de- 
tailed in the opinion, the trial court did not abuse its discretion in 
refusing a continuance asked for by the accused, on the ground of 
the absence of a witness. : 


38. Limiting the Argument. The trial court has a discretionary 
power, in a criminal case, to limit counsel for the accused in argu- 
ment to the jury, and to require him to close when his time has ex- 
pired, and this court will not interfere with this discretion unless it 
is abused. 


4. Murder. The court instructed the jury that if defendants had 
time to think, and did intend to kill deceased, for a moment, then 
the killing was a willful, deliberate and premeditated killing. Held, 
error. There may be an unlawful intentional killing which is not 
murder in the first degree. Hence, whether such a killing is delib- 
erate and premeditated or not, is a question for the jury, and can- 
not be determined as matter of law by the court. 


5. Correction of Errors by Trial Court, on the spot, Encour- 
aged. The counsel for the accused, while addressing the jury and 
endeavoring to show them that his clients should not be convicted 
of a higher crime than murder in the second degree, was inter- 
rupted by the judge with the declaration that the instructions 
would not warrant a verdict of murder in the second degree; that 
under the instructions it was murder in the first degree or nothing. 
After the jury had retired toconsider of their verdict, the judge, at 
their request. had them recalled, and, in open court and in the pres- 
ence of the accused and their counsel and of the State’s attorney, 
gave them correct instructions in relation to murder in the second ‘ 
degree, and the accused were found guilty of that offense. Held, 
that no error had been committed. The accused could not have 
been prejudiced, and this court is inclined to encourage trial courts 
to correct errors committed in the progress of the trial rather than 
to force them to persist in them after they are discovered. 
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Lay § Belch for plaintiffs in error. 

























J. I. Smith, Attorney-General, and Geo. P. B. Jack- 
son for the State. 


Henry, J.—The defendants insist that the court should 
have dismissed the cause, because the record did not show 
1 CHANGE oF that a change of venue was awarded by the 
criminal court. circuit court of Miller county to the criminal 
court of Pettis county. The order was, that a change of 
the venue of said cause be awarded to the county of Pettis 
in the sixth judicial circuit of Missouri, and it is further 
ordered by the court that the clerk of this court transmit 
to the clerk of the criminal court of said county of Pettis 
a full transcript of the record and proceeding in this cause, 
duly certified under his hand as clerk and the seal of this 
court.” Section 6, page 42, acts 1875, establishing “ the 
criminal court of the sixth judicial circuit and county of 
Johnson,” provides that “all criminal cases removed from : 
any county to any of the counties composing said criminal 
judicial circuit, shall be certified to, tried and determined 
by said criminal court in the county to which the same 
may be sent.” When the change of venue was awarded 
to Pettis county, it became the duty of the clerk of the 
Miller circuit court, under that section, to certify the case 
to the criminal court of Pettis county, even though the 
order awarding the change of venue to Pettis had been 
silent on the subject of certifying the record. There was 
no other court for Pettis county which had jurisdiction to 
try the cause. It was certified to and tried by the proper 
court, and the motion to dismiss was properly refused. 

Defendants also complain of the refusal of the court 
to grant them a continuance on their application. The 
2. continuance. witness on account of whose absence the con- 
, tinuance was asked, resided in Miller county. He had 

once been subpeenaed as a witness, but failed to attend. 
It was his duty to be present at the next term without 
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further notice. Being in contempt of the court at the 
time, for which he was summoned, defendants should have 
procured an attachment to compel his attendance at the 
next term. They should, at least, have had another sub- 
peena issued earlier than the 19th day of October, to pro- 
cure the attendance of the witness at the ensuing November 

- term of the Pettis criminal court. We do not think that 
under the circumstances the court abused its discretion in 
refusing the continuance. 

Nor was it error to limit counsel in argument to the 
jury, or to require the defendants’ counsel to close his ar- 
$. uitine tue ZUMent at the expiration of the hour given 

eaemmntan him. This has more than once been decided 

° to be a matter in the discretion of the court, and we see no 
reason to determine otherwise, when that discretion has 
not been abused. State v. Linney, 52 Mo. 40. 

The instructions given by the court at the request of 
the State are unobjectionable, except the first, in regard to 
4. MURDER murder in the first degree, but as defendants 
were acquitted of that charge, they cannot complain of 
that error. We call attention to that error, however, in 
order to correct it. The instruction declared that “ if said 
defendant, John Williams, had time to think, and did 
intend to kill deceased for a moment, then the killing is a 
willful, deliberate and premeditated killing,’ &c. As there 
may be an unlawful intentional killing that is not mur- 
der in the first degree, the court erred in declaring, as a 
matter of law, that an intentional killing is willful, delib- 
erate and premeditated. Whether deliberate or premedi- 
tated, is a matter that must be left to the jury for their 
consideration. If defendants had been found guilty of 
murder in the first degree, the error here noticed would 
have been fatal. In other respects the instructions are 
faultless. Those asked by defendants in regard to the 
drunkenness of John Williams, when he fired the fatal 

shot, were properly refused by the court. State v. Cross, 
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27 Mo. 332; State v. Harlow, 21 Mo. 446; State v. Hundley, 
46 Mo. 414; State v. Pitts, 58 Mo. 556. 

The amended transcript shows that defendants, in per- 
son and by their counsel, were present throughout the 
entire trial, and when the verdict was delivered into court. 
In the original transcript this did not appear. We presume 
that the brief of defendants’ counsel was prepared before 
the amended transcript was filed. 

Another question which we deem it necessary to notice 
particularly, is whether the court erred in stating to the 
5. correction or counsel for defendants, while addressing the 


ERROR BY TRIA 
COURT, On TH! ; e jury, and endeavoring to show them that de- 


8POT, ENCOU 

—_ fendants should not be convicted of a higher 
crime than murder in the second degree, * that the instruc- 
tions would not warrant a verdict of murder in the second 
degree; that under the instructions it is murder in the first 
degree or nothing;” and then, after the jury retired to 
consider of their verdict, at their request, giving them ad- 
ditional instructions, properly detining murder in the second 
degree, and telling them, that under the indictment, 
they might find the defendants guilty of that crime, if 
they found the facts necessary to constitute that offense. 
It seems that the court, on reflection, thought that this evi- 
dence would warrant such instructions, and thereupon 
declared that they might, as the counsel was endeavoring 
to convince them, find defendents guilty of a lower offense 
than murder of the first degree. The counsel was not pere 
mitted to convince the jury, but seems to have succeeded 
in convincing the court, and procuring instructions which 
were more likely than the argument of counsel to induce 
the jury to acquit defendants of the first degree of murder. 
We cannot see that defendants were possibly prejudiced 
by those instructions, especially as they were found guilty 
of murder in the second degree. The instructions were 
given in open court, in the presence of the accused and 
their counsel, and we are rather inclined to encourage trial 


courts to correct errors committed by them in the progress 
s—69 
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of the trial, than to force them to persist in an error after 
its discovery. In this case the court pursued the proper 
course by calling the jury into court, and in the presence 
of the State’s attorney, and the prisoners and their coun- 
sel, giving the jury instructions which should have been 
given before. 

The eighth instruction asked by defendants, and re- 
fused, was that if John Williams shot and killed Calvin 
without intending to kill him, and such shooting was the 
result of negligence, the crime was manslaughter in the 
fourth degree. The court would have scandalized itself 
had it given that instruction. There was not a particle of 
evidence to warrant it. The evidence shows that Calvin 
attempted to quiet John Williams, who had an open knife 
in a crowd on a ferryboat, and was seeking a quarrel with 
any one who would accommodate him. Deceased asked 
him, as a friend, to put up his knife and be quiet. In the 
colloquy between Williams and deceased, Williams called 
deceased a d—d liar. Thereupon deceased struck him, 
and after a short scuffle between them, they were separated. 
William Williams crossed the river in a skiff, “ breathing 
out threatening and slaughter” against the man who had 
struck his brother. When he had reached the side of the 
river on which the ferryboat had landed, he went into the 
crowd and commenced a quarrel with deceased, who cer- 
tainly showed no disposition to cower, but struck William 
Williams with his fist, which seemed somewhat to cool his 
ardor. Deceased and John Williams then ugreed to meet 
next morning and “fight it out.” They shook hands over 
the agreement and separated. William Williams then 
procured a pistol, which he had lent that morning to one 
of the persons present, and, after firing it off, reloaded and 
gave it to John Williams, who, within fifteen minutes, with- 
out any additional provocation, shot the deceased from his 
horse. If they prefer a term in the penitentiary to death, 
defendants have reason to be thankful that they were not 
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found guilty of murder in the first degree. The judgment 





is afirmed. All concur. 


AFFIRMED. 


Poston, Appellant, v. Ba.cn. 


Equitable Interference as between Parties not in pari 
delicto. Where one who reposes confidence in another, has been 
induced by the fraudulent misrepresentations of the latter to at- 
tempt the perpetration of a fraud, the two are not in pari delicto, and 
as between them the rule in favor of the possessor cannot be in- 
voked to prevent equity from interfering on behalf of the former. 


Case Adjudged. The plaintiff and his wife, having determined 
to separate, agreed upon a division of property, and she accepted a 
portion in lieu of alimony and other claims against his estate. Pre- 
vious to this, she had instructed her attorney to institute a suit on 
her behalf fora divorce. The attorney not being apprised of the 
financial settlement, inserted in the petition a claim for alimony. 
The husband not knowing that this was done by mistake, became 
greatly alarmed. While in this state of mind, he visited the present 
defendant, who was an old acquaintance and apparently warm 
friend. During the visit he disclosed his troubles with his wife, and 
requested the defendant’s intercession to induce her to withdraw 
her claim. The defendant undertook the mission, but instead of 
carrying it out in good faith, urged her to insist upon her claim. 
She, however, declined, and declared her purpose of standing by 
the arrangement already made. The defendant, nevertheless, re- 
ported to the plaintiff that she would insist on the claim as made 
in the petition, and suggested to him, as a means of defeating her, 
that he should put his property into the hands of a friend. Acting 
on this suggestion, plaintiff did, for a nominal, or, at least, an inade- 
quate consideration, transfer all of his property todefendant. Hav- 
ing subsequently discovered the fraud practiced upon him, plaintiff 
brought this suit to set aside the transfer, and to subject certain 
real estate, for which defendant had exchanged the property, to a 
lien for its value. Held, that the parties were not in pari delicto, and 
equity would afford the relief sought. 


Appeal from Knox Circuit Court——Hon. Joun C. ANDERSON, 





Judge. 
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Harrington § Cover and B. G. Barrow for appellant. 


Courts of equity will protect the weak minded and 
unsuspecting from the frauds of those who are their supe- 
rior and would dupe them into a false belief, and on the 
question of fraud or imposition, weakness of mind is an 
element of great importance. Willard’s Eq., 202, 203, 
204 ; Cadwallader v. West,48 Mo. 483; Freeland v. Eldridge, 
19 Mo. 325. The defendant relies upon the principle that 
equity will not grant relief to persons who are parties to 
agreements against public policy, or where they are partici- 
pes criminis. This rule, we contend, cannot be applied in 
this case. Story’s Eq., (8 Ed.) vol. 1, § 298. It is never 
enforced where the defendant takes advantage of plaintiff’s 
condition or situation. The parties must be equally guilty. 
Vide note 1 to section above. To enforce the rule the par- 
ties must stand in pari delicto, and if there are different de- 
grees of guilt caused by oppression, imposition, undue in- 
fluence or inequality of condition, the rule does not apply. 
Gowan’s Admr. v. Gowan, 30 Mo. 472; 1 Story’s Eq., §§ 
300, 300 a and b, 307, 308; Barnes r. Brown, 32 Mich. 146; 

‘ord v. Harrington, 16 N. Y. 285; Bump. on Fraud. Con- 
vey., 447. All of the cases where the courts have refused 
to give relief are where both parties have an equal knowl- 
edge, while in this case they urge the application of the 
rule, although the defendant falsely represented what 
plaintiff’s wife said, which induced plaintiff to follow the 
advice of defendant. Transactions to come under the law 
of particeps criminis must not only be intended to hinder 
and delay creditors, but have the effect to do so, and unless 
a party has creditors or parties to whom he is liable and 
who are intended to be defrauded, is not within the rule. 
Wag. Stat., pp. 279, 280, 281. 


R. B. Dysart and E. J. Newton for respondent. 


There is no equity in plaintiff’s bill. It shows, upon 
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its face, that plaintiff assigned the notes to evade a judg- 
ment that might be rendered against him. According to 
his own showing he feared his wife might recover alimony, 
and, therefore, he assigned the notes. The fact that he 
had an agreement with his wife not to demand alimony, 
was not binding on either. She still had a right to ask 
and recover alimony. But even if she had been barred by 
such agreement, when the plea was made in the divorce 
suit, yet if plaintiff assigned his property while such de- 
mand was pending for the express purpose of defrauding 
a possible claim, then it is such an assignmert as leaves 
him without legal or equitable remedy. Randall v. How- 
ard, 2 Black 585; Trimble v. Doty, 16 Ohio St. 118; Broom’s 
Legal Max., (7 Ed.) § 730 et seq; Nellis v. Clark, 20 Wend. 
24. : 


Napron, J.—The object of this action is to set aside 
certain transfers of notes and other personal property from 
plaintiff to defendant, as fraudulently obtained, and to 
subject certain real estate of the defendant, into which it 
is alleged this personal property was converted by defend- 
ant to the satisfaction of this claim. The facts recited in 
the petition, upon which the plaintiff bases his claim to 
relief, are substantially as follows: The plaintiff, as he 
alleges, was a man of weak mind, easily alarmed and read- 
ily imposed on by one who had his confidence. He was 
married sometime in 1859,to Mrs. Ann Maxey, and they 
lived together till about June, 1870, when they parted. 
Previous to their separation, with a view to settle any claim 
she might have to alimony, it was agreed between them 
that plaintiff should give certain property to his wife, which 
she agreed to receive in lieu of all claims against him. The 
plaintiff, in pursuance of this agreement, on the 28th day 
of June, 1870, transferred to one Dougherty, as trustee for 
her, property of the value of $1,000. Previous to this she 
had authorized a suit to be commenced against him fora 
divorce, but the attorney who prepared the petition, not 
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being apprised of this arrangement and division of prop- 
erty between them, inserted in the petition the usual claim 
for alimony, fixing the amount at $1,000. The plaintiff, 
when served with notice of this suit, was alarmed, and rely- 
ing on the friendship of defendant, employed him to see 
his wife and get her to desist from this claim. The de- 
fendant accepted this trust, and did accordingly visit Mrs, 
Poston, and was informed by her that she had no claim 
for alimony; that the plaintiff and she had arranged that 
matter satisfactorily; that if her attorney had put in her 
suit for divorce such a claim, it was a mistake, and she 
would have it corrected. The defendant, however, not- 
withstanding this disclaimer, advised her to insist on the 
claim, saying that the plaintiff was a “trifling fellow,” 
and that she ought to put him through, but she still de- 
clined. It is further alleged that when defendant returned 
from this visit to plaintiff’s wife, he stated to plaintiff that 
his solicitations to his wife were of no avail, that she 
intended to get all his property, and refused to withdraw 
her claim; that plaintiff was alarmed, and that defendant 
suggested to him that he put his property in the hands of 
a friend till the trouble was over, and the plaintiff being 
frightened and deceived, agreed with defendant to deliver 
to him certain notes he had on solvent persons, and did 
deliver them, and that defendant also took possession of 
certain horses and mules, belonging to plaintiff, without 
his knowledge or consent, and converted them to his own 
use. All this was done, as is alleged in the bill, without 
any consideration, and the Dill alleges that the notes were 
sold to innocent purchasers for value, but the proceeds were 
invested in the lots which were conveyed to defendant, and 
upov which the plaintiff asks a lien. 

The defendant’s answer is a denial of every material 
allegation in the petition. He asserts that he bought the 
notes referred to in the petition for value, that is, for sev- 
enty cents on the dollar, and that he gave $360 for the 
horses, mules, &c. 
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It is unnecessary to rehearse the testimony of plaintiff, 
which is merely a recital under oath of all the material char- 
ges made in the petition, and, so far as his evidence goes, 
clearly establishing the truth of each, not excepting the 
one which declares him to be of weak mind. The testi- 
mony of the defendant is equally positive the other way. 
In short, there is an irreconcilable conflict in the proof, 
especially between that of plaintiff and defendant. There 
is no possibility of attributing these differences to mistake, 
inadvertence or the unconscious influence to which self in- 
terest occasicnally subjects the fairest and most honest 
intentions. There is, however, one point upon which we 
are not compelled to rely on the mere statements of 
plaintiff and defendant, and, as it is the point upon which 
our couclusions will be based, I will state the facts as they 
seem to be established, not merely by the plaintiff’s testi- 
mony, uncontradicted except in a general way, by defend- 
ant, who fails to give any version of what occurred himself, 
but as they are confirmed by the testimony of plaintiff’s 
wife, by her attorney, Judge Barrow, and his partner, Mr. 
Harrington, by Dougherty, her trustee, and by her brother- 
in-law, Pogue, at whose house Mrs. Poston was living when 
the interview between her and the defendant occurred. 
And I may add that the results which followed very strongly 
if not conclusively, show that the occurrences stated by 
these witnesses are correctly stated in all essential particu- 
lars. 

It appears then, from this testimony, that after the sepa- 
ration of plaintiff and his wife, and before he had been 
served with a copy of the petition for divorce, he and his 
wife had agreed upon an amicable division of property, by 
his giving her, or rather her trustee, Dougherty, all the 
property brought by her into the marriage and a satisfactory 

division of its increase between them, the wife agreeing 
that she would relinquish, in consideration of this division, 
all claims whatever against him for alimony, or on any 
other account. After this, the plaintiff was served with 
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the petition in the divorce suit, in which a claim for $1,000 
was asserted. This claim was put in the petition by her 
lawyer without her knowledge, but it seems, gave the 
plaintiff, who was not aware of this, great uneasiness. He 
rode over to the town of La Plata and stopped at the house 
of defendant, who, it appears, kept a hotel or boarding 
house at that place. His object in stopping at defendant’s 
house was, as he states, to inquire of defendant in relation 
to his kinsfolk in Ohio, with whom defendant was well 
acquainted, both plaintiff and defendant having come from 
the same towu or county in that State. He was treated 
with great kindness by defendant, and was pressed to stay 
all night, but left and went to Kirksville, and returned the 
next morning to La Plata. Believing that defendant was 
a warm friend of his, the plaintiff then recounted to him 
the difficulties with his wife, and her attempt to get ali- 
mony out of him after she had declared her intention not 
to claim any. Considering him as a reliable friend, he 
requested defendant to go to his wife and endeavor to per- 
suade her to withdraw her claim in her petition for divorce, 
which the plaintiff thought was contrary to their previous 
agreement. The defendant accepted this trust; went to 
Pogue’s where Mrs. Poston was then staying, but instead of 
acting in the capacity of Poston’s friend, urged Mrs. Pos- 
ton to prosecute her suit for alimony, and insisted that 
Poston was a “ trifling fellow,” aud advised her to get all 
she could out of him. To all this Mrs. Poston stated that 
she and her husband had arranged this, that he had given 
to her all she claimed, and she desired nothing more ; that 
she was perfectly satisfied with the arrangement as to the 
property already concluded. On returning to plaintiff it 
is conceded that the defendant represented to him that his 
wife was totally unwilling to abide by the arrangement 
made between them, and would insist on her right to ali- 
mony, as claimed in the petition for divorce. Upon this 
report, and the suggestion of defendant to put his property 
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out of her reach, the transfer of the notes and stock was 
made. 

The circuit court dismissed the bill, manifestly on the 
ground that the parties were in pari delicto, and, therefore, 
on a well established maxim of the law, the condition of 
the defendant should not be disturbed. The general prin- 
ciple, based on the maxim that “in pari delicto potior est 
conditio defendentis et possidentis,”’ is beyond dispute, but 
there are exceptions to this rule. To say nothing of the 
exceptions which have been made, when the relation of 
lender and borrower exists, or that of trustee and cestui que 
trust, or that of parent and child, or husband and wife, or 
attorney and client, Judge Story observes that ‘the gen- 
eral principle which governs in all cases of this sort is, that 
if confidence is reposed, and that confidence is abused, courts 
of equity will graut relief.” 1 Story Eq., § 308. “ Courts 
of equity,” the author continues, *“ Do not sit, or affect to 
sit in judgment upon cases as custodes morum, enforcing the 
strict rule of morality. But they dosit to enforce what 
has not been unaptly called a technical morality. If con- 
fidence is reposed, it must be faithfully acted upon, and 
preserved from any intermixture of imposition. If influ- 
ence is acquired, it must be kept free from the taint of 
selfish interest and cunning and overreaching bargains.” 
“ A breach of trust is, of itself, evidence of fraud; nay, of 
the greatest fraud ; because a man, however careful other- 
wise, is apt to be off his guard when dealing with one in 
whom he reposes confidence.” 

The question in this case is, then, whether both are in 
pari delicto. A confidence was reposed in defendant which 
confessedly was grossly abused. Not only did the defend- 
ant, as appears plainly from the testimony of Mrs. Poston, 
fail to act as the friend of plaintiff, but on his return to 
plaintiff he totally misrepresented the result of his inter- 
view. That such was the fact, as stated by plaintiff, is 
sufficiently apparent from what followed—the transfer of 
the notes, at the suggestion of the defendant, upon a nom- 
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inal, or at least an inadequate consideration, with a view 
to defeat his wife’s supposed claim for alimony. Shall the 
defendant, who was principal in this gross fraud, be allowed 
to avail himself of the maxim “in pari delicto potior est 
conditio defendentis,” and thus retain the profits of his de- 
ception? “The doctrine, says Judge Story, “ May be laid 
down as generally true, that the acts and contracts of per- 
sons who are of weak understanding, and who are thereby 
liable to imposition, will be held void in courts of equity 
if the nature of the act or contract justify the conclusion 
that the party has not exercised a deliberate judgment, but 
that he has been imposed upon, circumvented or overcome 
by cunning or artifice, or undue influence.” 1 Story Eq., 
§ 238. Ido not attach any especial importance to the rel- 
ative intellectual or business capacities of the plaintiff and 
defendant in this case. Sir Joseph Jekyll, in the case of 
Osmond v. Fitzroy, £c., 8 Peere Williams 129, makes the 
following observation on this point: “ Where a weak 
man gives a bond, if there be no fraud or breach of trust 
in obtaining it, equity will not set aside the bond only for 
the weakuess of the obligor, if he be compos mentis; 
neither will this court measure the size of people’s under- 
standings or capacities, there being no such thing as an 
equitable incapacity, where there is a legal capacity. But 
if a bond be insisted to have been given for a consideration, 
where it appears there was none, or not near so much as is 
pretended, equity will relieve against it. In the principal 
case there appears to have been a trust reposed by the pa- 
rents in a servant to take care of an heir, and prevent his 
being imposed upon; and the servant, instead of acting 
agreeably to this trust, himself imposes upon him.” 

The principal ground theu on which such contracts are 
set aside is not so much the relative shrewdness and _ busi- 
ness capacity of the parties, as the breach of confidence, 
which Sir Joseph Jekyll says is evidence of fraud, and of 
the grossest fraud. The wantof consideration, or the suffi- 
ciency of it, is, of course, an important fact in leading to 
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this conclusion, and when it was doubtful upon the testi- 
mony whether this was so or not, as in Gartside v. Isher- 
wood, 1 Brown Ch. 562, the chancellor directed a jury to 
say whether the consideration was adequate or not. There 
was evidence in the present case quite contradictory on 
this point—the plaintiff’s evidence tending to show no 
consideration at all, and that all the money paid upon the 
transfer was in fact plaintiff’s money, and merely handed 
over to defendant so that before witnesses it might be 
passed to plaintiff and received by him as a full compensa- 
tion for the bargain, and thereby enable plaintiff to assert 
the good faith of the sale. On the contrary, the testimony 
of the defendant, and other witnesses to the transaction, 
tended to show that money was handed to plaintiff, but 
how much does not appear. There is no evidence to show 
that plaintiff’s weakness of mind was such as to authorize 
a commission of lunacy, and most of the witnesses agree 
that he was not destitute of ordinary sense, but the whole 
history of his transactions with defendant show that he 
was dealing with one greatly his superior in sagacity, and 
that he was easily alarmed, and in this state of mind easily 
imposed on. That the consideration was grossly inade- 
quate, isconceded. That no consideration at all was given 
by defendant, is supported by strong evidence, and if the 
court was not satisfied on that question, it should have 
been submitted to a jury. 

We base our conclusions, however, to set aside the 
transfer solely on the ground that there was a breach of 
confidence in the case, and, although the relations of the 
parties were not of that character which renders transac- 
tions between them on inadequate considerations presump- 
tively void, so as to require satisfactory proof to establish 
their fairness, as in the case of attorney and client, guar- 
dian and ward, and such like relations, yet they were such 
as required from the party in whom a special trust was 
reposed, the utmost degree of good faith. It must appear 
that the contract was fair, just and equitable, and not pro- 
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cured by undue influence and false representations. Here 
the transfer was made at the suggestion of the defendant, 
following a false statement of his interview with plaintiff's 
wife. The parties were not in pari delicto. It is probable 
that the sole ground upon which the bill was dismissed in 
the circuit court was the participationof both parties in 
the intention of defeating the supposed claim of Mrs. 
Poston for alimony. The defendant was perfectly aware 
that no such claim had any existence. The plaintiff as- 
sumed that the report of the defendant, who was especi- 
ally intrusted by him, was true, and under this hypothesis, 
accepted the offer of defendant to place his property be- 
yond the reach of this claim. 

The plaintiff, it seems, was entirely out of debt. The 
ease of T'rimble v. Doty, 16 Ohio St. 118, is in this respect with- 
out this important characteristic. The defendant, in that 
case, had no special confidence reposed in him, he was one 
of several creditors, and induced the plaintiff, his debtor, 
to assign to him all his property, upon his promise to ac- 
count for the property, and the court refused to aid the 
plaintiff to recover damages for the fraud, on the ground 
of his participation in it. But in this case, by the grossest 
abuse of confidence, a double fraud was perpetrated, an 
assumption of friendship when the opposite was the char- 
acter really acted, and a false report of the result of the 
interview confided to him by the plaintiff, caleulated to 
increase the alarm of one already excited, and to induce 
an acquiesceuce in plaintiff ’s proposal to put his property 
in defendant’s hands to escape a liability to which defend- 
ant well knew it was not exposed. The p!aintiff had no 
creditors, but was induced to believe that he had one who 
would pursue him to the lastextremity. Wedo not regard 
the parties as in pari delicto, and, therefore, reverse the judg- 
ment and remand the cause, with instructions to enter a 
decree in conformity with this opinion. Hewnry, J. not 
sitting. 

REVERSED. 
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Conover et al., Plaintiffs in Error, v. BERDINE. 


Fraud: REPUTATION FOR INSOLVENCY MAY BE SHOWN, WHEN. In sup- 
port of a charge that defendant knew that certain notes were worth- 
less when he induced plaintiff to accept them in payment for 
property, it is competent to show that the maker of the notes was, 
at the time, reputed, in the community where he and the defendant 
lived, to be wholly insolvent. . 


Error to Jackson Circuit Court.—Hon. Sam’t L. Sawyer, 
Judge. 


J. &. Havens for plaintiffs in error. 
A. A. Tomlinson for defendant in error. 


Hoven, J.—This was an action to recover the price of 
a piano sold by the plaintiffs to the defendant, in payment 
for which the defendant transferred to the plaintiffs, by 
delivery, the promissory notes of one J. E. Morris, amount- 
ing in the aggregate to $549.65, which notes the plaintiffs 
alleged the defendant falsely and fraudulently represented 
would be paid at maturity, well knowing at the time that 
the said Morris, who resided in Atchison county, Kansas, 
was wholly insolvent, and that said notes were worthless. 
It was further alleged that plaintiffs accepted said notes in 
payment, relying upon the representations aforesaid. 

All the notes were reduced to judgment, and a return 
of nulla bona was made under each judgment. During the 
progress of the trial, the plaintiffs, with a view of showing 
that the defendant had knowledge of the insolvency of 
Morris, “ offered to prove by a witness who resided in Kan- 
sas City that Morris was notoriously insolvent by the state- 
ments made to him by merchants, bankers and others in 
the city of Atchison, in which city the defendant resided.” 
This testimony was excluded, and the finding of the court 
was for the defendant. 

No instructions were given or prayed, and the admis- 
sibility of the testimony offered is the only matter to be 
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determined. In the case of Benoist v. Darby, 12 Mo. 196, 
where it was sought to prove knowledge on the part of 
one individual of the insolvency of another, testimony as 
to the opinion both of the public and the witness of the 
pecuniary condition of such person was held to be admis- 
sible. The court said that where particular knowledge of 
a fact is sought to be brought home to a party, evidence of 
the general reputation and belief of the existence of that 
fact among his neighbors, is admissible to the jury as tend- 
ing to show that he also had knowledge as well as they. 
The same principle was recognized in Dickerson v. Chris- 
man, 28 Mo. 134. In Lee v. Kilburn, 3 Gray 594, it was 
held that on an issue whether the defendant had reasonable 
cause to believe certain persons to be insolvent, it was 
clearly competent to show that they were reputed to be 
insolvent. To the same effect are the cases of Bartlett v. 
Decreet, 4 Gray 113, and Carpenter v. Leonard,3 Allen 32. 
So, also, in the case of Sheen v. Bumpstead 1 H. & C, Ex. 
Rep. 357, which was an action for fraudulently represent- 
ing that a trader was trustworthy, it was said that evidence 
of the reputation of such trader’s state of solvency amongst 
the tradesmen where he did business, was admissible. The 
offer made in the case before us is awkwardly worded and 
rather indefinite, but we are inclined to regard it as an 
offer to prove, not simply the statements made by the 
bankers, merchants and others to the witness relative to 
the solvency of Morris, but the fact that Morris was noto- 
riously insolvent, and that he knew such fact from the 
statement of the bankers, merchants and others to him in 
Atchison. According to the authorities cited it was cer- 
tainly competent to show that Morris was generally reputed 
to be insolvent, and the means of knowledge of the wit- 
ness would be a proper subject of inquiry on cross-exami- 
nation. The judgment must, therefore, be reversed and 
the cause remanded. All concur. 


REVERSED. 
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Tue City or Kansas, Appellant, v. Cook. 


Extending City Limits: exemprinG NEW TERRITORY FROM TAXATION: 
CONSTITUTIONAL LAW. The 8rd section of the act of March 11th, 
1873, extending the limits of Kansas City, (Acts 1873, p. 282,) de- 
clared that no subdivision of land in the annexed territory contain- 
ing over five acres should be subject to city taxation. Held, that 
this did not violate those provisions of the constitution which pro- 
hibit the exemption of private property from taxation, and require 
all to be taxed in proportion to its value. The Legislature had a 
right to grant the extension on such terms as it thought proper. 
Held, also, that if this section were unconstitutional, the whole act 
would be, as immunity from city taxation for such tracts was the 
only condition on which they were annexed; so that whether sec- 
tion 3 was constitutional or not, such tracts were not liable to city 
taxation. 


Appeal from Jackson Circuit Court.—Hon. Sam’t L. Sawyer, 
Judge. 


J. Brumback for appellant. 
M. Campbell for respondent. 


Napton, J.—This was a suit by the city for taxes of 
1874 and 1875, on a tract of land, owned by Cook, of sev- 
enteen and one-half acres, which was included in the 
new limits of the city as fixed by the act of March 14th, 
1873. The 3rd section of this act exempted from city 
taxation all subdivisions of land over five acres, but it is 
insisted that this exemption was unconstitutional, because 
the constitution declares that “ all property subject to tax- 
ation ought to be taxed in proportion to its value,” and 
because it is further declared in the 16th section of the 
11th article, that “no property, real or personal, shall be 
exempt from taxation, except such as may be used exclu- 
sively for public schools, and such as may belong to the 
United States, to this State, to counties or to municipal cor- 
porations within this State.”’ So that the only question in 
the case is whether this restriction in the act of 1873 is 
constitutional. 
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The Legislature, it seems, in allowing this increase of 
the limits of Kansas City, thought it advisable not to au- 
thorize any city or municipal taxation upon such tracts as 
exceeded five acres, and which they, therefore, concluded 
were agricultural land. It is suggested by the court in Gibe 
oney v. Cape Girardeau, 58 Mo. 143, that such restrictions 
would be proper, but in that case the constitutionality of 
such restrictions was not considered. There is no dispute 
that the land was subject to State taxation, but it is urged 
that when it was brought within the limits of the city the 
constitutional provision above referred to required the city 
taxation to be based upon its valuation, and consequently 
it could not be exempted from taxation. In other words, 
it is denied that the Legislature could annex a portion of 
agricultural land to the city and at the same time could 
withhold from the city the right to impose municipal taxes 
upon it. This seems to be the decision of the Supreme 
Court of Wisconsin in Knowlton v. Supervisors of Rock Co., 
9 Wis. 410, though in that case the right to tax was allowed, 
but the rate of taxation on farming land was less than that 
allowed on other lands, and that was held unconstitutional. 
We confess our inability to perceive why the Legislature 
should not enlarge the limits of Kansas City on such terms 
as they thought proper. They did not think proper to 
allow these limits to be extended except upon the proviso 
that no city taxation should be made upon lots over five 
acres in extent. The city was not allowed to tax such 
lots. 

Suppose that such restriction was unconstitutional, 
and, therefore, void. The act, then, that brought the de- 
fendant within the city was void. It is observed by Judge 
Cooley, and the principle enunciated admits of no dispute, 
that “if the provisions of the act are so materially con- 
nected with and dependent on each other as conditions, 
considerations or compensations for each other as to warrant 
the belief that the Legislature intended them as a whole, 
and if all could not be carried into effect, the Legislature 
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would not pass the residue independently, then if some parts 
are unconstitutional, all the provisions which are thus de- 
pendent, conditional or connected, must fall with them.” 
In the case of Slauson v. Racine, 13 Wis. 398, where a statute 
annexed to the city certain lands, but contained an express 
provision that the lands so annexed should be taxed at a dif- 
ferent rate from other lands in the city, the court held that as 
the proviso was against the constitution, the entire act was 
inoperative. So that, whether we regard the refusal of 
the Legislature to grant any power of taxation to the City 
of Kansas, as operative or not, it is clear that the judg- 
ment of the circuit court was right. The exemption of 
these lands from taxation for municipal purposes, was the 
only ground upon which they were annexed to the city, 
and if this exemption is unconstitutional, then the lands 
were not in the city. But we think the exemption was 
not in conflict with the constitutional provisions cited, be- 
cause the Legislature expressly refused to grant such power 
to the city, and, therefore, affirm the judgment. The other 
judges concur. 
AFFIRMED. 


Bupp, Plaintiff in Error, v. Cours. 


Change of Possession from Friendly to Adverse; partition. 
Proceedings for the partition of land brought by persons holding 
possession under license from the true owner, and to which he is no 
party, followed by a sale to one of the petitioners, and continued 
exclusive possession by him will not give the possession an adverse 
character. In order to convert a friendly or subordinate into an 
adverse possession, in any case, the intention to make the change 
must be distinctly made known to the true owner. 


Error to Jackson Circuit Court.—Hon. Sam’, L. Sawyer, 
Judge. 
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Azariah Budd, p. p. 


1. The possession of the defendant was not adverse to 
the plaintiff’s grantor. He held subordinate to the State, 
under the act of January 23rd, 1829, and cannot claim the 
statutory bar. 2 Terr. Laws of Mo., 194; 1 Washb. Real 
Prop., (3 Ed.) 482; Tyler on Eject., 880; Johnson v. Prewitt, 
32 Mo.553; Pease v. Lawson, 33 Mo. 35; Pentz v. Keuster, 41 
Mo. 447; Jackson v. Stiles, 1 Cow. 575; Jackson v. Scissam, 
3 Johns. 498; Luce v. Carley, 24 Wend. 451. The charac- 
ter of one’s possession must be determined by the entry. 
Quinn v. Quinn, 27 Wis. 168. The defendant is estopped 
of his plea. His possession originated with H. C. Davis, 
who held as a tenant of the State. The relation of land- 
lord and tenant, when once established, attaches to all who 
succeed, however remote. Jackson v. Davis, 5 Cow. 129; 
Tyler on Kject., 918, 919; 3 Washb. Real Prop., (3 Ed.) 
110; 1 Greenl. Ev., §§ 189, 23, 25; Chouquette v. Barada, 
23 Mo. 331. Subordinate estates may be partitioned; Wag. 
Stat., $1, p. 966. And the sheriff’s partition deed purports 
to convey, only, the right, title and interest of the parties 
to the partition suit. As the estate in partition was sub- 
ordinate, no adverse possession can be predicated of the 
title conveyed. Jackson v. Town, 4 Cow. 602; Jackson v. 
Graham, 3 Caines 188. But the defendant was in posses- 
sion, under the State, as tenant in common with the other 
heirs of Michael Collins, before and at the time of his par- 
tition purchase. He could not change that subordinate 
possession into an adverse one; nor while occupying and 
enjoying possession, under his lease, acquire and assert a 
title hostile to his landlord. He must first surrender his 
possession, or disclaim his landlord’s title, and give him 
notice thereof. Forder v. Davis, 38 Mo. 107; Tondro v. 
Cushman, 5 Wis. 279; Quinn v. Quinn, 27 Wis. 168. By 
the terms of the grant under which the defendant holds 
possession, his title was determined February 2nd, 1870, 
by an authorized sale of the land by the State to the 
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plaintiff. 2 2 Terr. Laws of Mo., 194, § 1. So, also, an 
estate at will j is determined by the sale of the fee, by the 
landlord to a third party. 2 Black. Comm., 146. 

2. But the defendant's possession did not originate 
under the limitation act of 1857. And if his possession 
was adverse, an action accrued to the State in 1853; when 
the defendant and his co-tenants inclosed the land. And 
the plaintiff’s action is saved. Laws of Mo. 1856 and 1857, 
p. 80, $15; Neilson v. Chariton Co., 60 Mo. 386. The de- 
fendant did not enter under his partition purchase. He 
was in possession before, and the character of his posses- 
sion is determined by the entry. Smith’s Land. & Ten., 
218, notea; Quinn v. Quinn, 27 Wis. 168. The sheriff’s 
partition deed related back and took effect from the day of 
sale ; especially as the defendant was already in possession. 
But the sale did not occur under the limitation act of 1857. 
Jackson v. M’ Call, 3 Cow. 79. 

3. The defendant did not disavow his tenancy, nor 
give notice of any adverse claim under the act of 1857. 
But if the inclosure of the land was constructive notice, 
even that occurred prior to the act of 1857. 


James K. Sheley for defendant in error. 


By the act of 1857 the statute of limitations was made 
to apply as well to the State as to individuals. Defendant 
went into possession in that year under color of title, for 
he held under a sheriff’s deed in partition, and all the time 
claimed the same as his property, having the whole inclosed, 
cultivating and pasturing it. It is true that the State had 
never parted with the paper legal title, but held the same 
till 1869. Plaintiff claims from or under the State, and 
he can only have such rights as the State has. The State 
would be barred by the statute of limitations, and, there- 
fore, the plaintiff must be. 

2. The fact that Davis had settled on the land and 
sold his claim to William Collins, and that the land was 
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sold as the land of William Collins at the partition 
sale, does not make the defendant hold as tenant under the 
State.: The act of January 23rd, 1829, establishes no such 
relation between the State and the person in possession as 
that of landlord and tenant. 2 Terr. Laws, p.194. That 
act was simply a provision for persons to remain on the 
land until the Legislature should otherwise direct, upon 
condition that they should be liable for any damage. By 
the act of December 31st, 1830, (2 Terr. Laws, 210,) the 
Legislature did otherwise direct. By the provisions of 
this act it was made the duty of the Governor to cause all 
the seminary lands to be offered at public sale, and by the 
act of January, 29th, 1833, provision is made for the sale 
of the lands at private sale. 2 Terr. Laws, 358. The first 
act gives permission to remain until otherwise directed. 
Not the first principle of tenant and landlord is embraced in 
the act; it was simply an effort to prevent trespass. By 
permitting such persons to remain they would not be so 
apt.to commit trespass or destroy the timber. In 1830, 
less than two years after the first act, they did otherwise 
direct. They severed the connection between occupants 
and the State, and ordered the land sold, not even recog- 
nizing pre-emption rights; all was ordered to be sold, and 
the person on the land was in no better condition than any 
other person, all. were at liberty to bid. Then I conclude 
that the relation of landlord and tenant never existed, and 
even though it may have existed, the State severed it when 
the land was ordered to be sould. It never could be made 
to exist between defendant and the State; he went on the 
land long after the act ceased to exist. He had no connec- 
tion with Davis, had the whole of it in actual possession, 
claiming the land as his. When he bought it he paid a 
full price. Was in fact innocent in all the transactions. 
Supposed he had a good title till speculators ascertained 
that it stood as State land on the books of the office. The 
State evidently received the money from William Collins 
for the land. The fact that two patents were issued by the 
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State to Collins for the same piece of land, goes strongly 
to prove this. 


Henry, J—This was an action of ejectment in the 
circuit court of Jackson county to recover forty acres of 
land lying in said county, and was submitted for trial to the 
court, without a jury, on the following agreed facts: The 
land is seminary land, which was donated to the State of 
Missouri by the United States. On the 2nd day of Feb- 
ruary, 1870, plaintiff purchased it from the State, and re- 
ceived from the State a patent therefor; defendant is in 
possession of the land. Michael Collins, father of defend- 
ant, in the year 1834, took actual possession of said land, 
took wood from it and fenced a few acres on the south side, 
and used it for plow land, and continued in possession, 
claiming title from the State until his death in 1850. Dur- 
ing all that time he exercised such acts of ownership over 
the land as farmers generally do, except that he usually 
omitted it fromm his assessment list, and seldom paid taxes 
on it. After his death his administrator and heirs con- 
tinued in possession of said land, as of the other lands 
belonging to said estate. In the year 1853, defendant and 
the other heirs of said Collins, claiming title to said land 
by descent, fenced and inclosed the whole of said forty 
acres, and have continued to keep up the fence and have 
remained in possession. The heirs of said Collins, includ- 
ing defendant, petitioned the circuit court of Jackson 
county for partition of the land of said Collins, on which 
there was a judgment of partition and order of sale, and 
on said sale in partition defendant purchased this tract and 
received a sheriff’s deed for the same, dated in September, 
1857, and he has ever since been in possession, paying taxes, 
&c. Neither the State of Missouri nor the plaintiff herein 
was a party to that partition suit. In 1828 one H.C. Davis 
settled on the land in controversy, and continued to reside 
thereon until 1834, and made a small improvement thereon 
included in the lot afterwards inclosed by Michael Collins. 
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Davis claimed to hold a settler’s right, which, in 1834, he 
sold to said Collins, who then took possession as above 
stated. 

The court refused to declare the law to be that the stat- 
ute of limitations did not apply tothis action, and that upon 
the agreed statement of facts the possession of the defend- 
ant was not adverse, but gave the following declarations : 
First, If the court, sitting as a jury, find from the statement 
of facts agreed upon by “the parties, that defendant, in the 
month of September, 1857, received from the sheriff of 
Jackson county a deed embracing the land in controversy ; 
, and that on or before the 1st day of January, 1858, he took 
possession of the land in controversy, and had a part or 
all of it inclosed, and used the same as farmers usually do, 
by cutting and using the wood and timber growing thereon, 
or cultivating the whole or a partthereof; or by using the 
whole or a part thereof for pasturage, and continued 
such actual possession for ten consecutive years, all the 
time claiming the same as his property, then the verdict 
must be for defendant. Second, If the court believe from 
the said statement of facts that defendant, or those under 
whom he claims, was in the actual possession of the land 
in the year 1857, and has continued in the possession of 
the same ever since, during all said time exercising acts 
of ownership over the same, such as having the same in- 
closed, getting wood or timber on the same, and using the 
same for pasturage and cultivation, and all the time claim- 
ing the same as his property, then the verdict must be for 
the defendant. 

Plaintiff then submitted to a non-suit with leave. His 
motion to set aside, afterwards filed, was overruled, and 
judgment rendered against him, and the cause is here on a 
writ of error. 

The seminary lands were granted to the State of Mis- 
souri by the United States in trust for the support of a 
seminary of learning. By an act of Congress approved 
March 3rd, 1831, the Legislature of the State of Missouri 
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was authorized to sell and convey, in fee simple, all or any 
part of the land which had been appropriated by Con- 
gress for the use of a seminary of learning in that State, 
and to invest the money in some productive fund, the pro- 
ceeds to be forever applied to the use of such seminary, 
and for no other use or purpose whatsoever. Prior to the 
passage of this act of Congress, by an act of the General 
Assembly of this State, approved January 23rd, 1829, it 
was provided that “all persons who may reside on the lands 
in this State, appropriated for seminary purposes, are per- 
mitted, for and in consideration of improvements by them 
thereon heretofore made,to remain on and cultivate the same, 
until the Legislature of this State shall otherwise direct,” &c. 
By an act of the General Assembly, passed in 1830, provi- 
sion was made for the sale of the seminary lands; land 
offices were established, but no lands were to be sold, by 
the terms of the law, until the fall of 1831, before which 
time the act of Congress was passed, above referred to. By 
the act of the General Assembly of 1830, the said land 
offices, three in number, were to be kept open, respectively, 
twenty, ten and six days. The lands were not all sold at 
the expiration of the time, and in 1833 the General Assem- 
bly revived the act of 1830, and again offered for sale the 
seminary lands. 

It is contended by plaintiff that the act of 1829, per- 
mitting settlers on seminary lands to remain there until 
otherwise directed by the State, created a fiduciary relation 
between the State and Davis, and that when Michael Col- 
lins, in 1834, purchased his improvements and possession, 
he held in the same manner, and that the possession after- 
wards held by Collins’ heirs was the same possession, and 
could not be adverse to the State. On the other hand it 
is insisted for defendant that if any such relation existed 
the acts of the General Assembly of this State of 1830 and 
1833, by providing for the sale of the seminary lands, sev- 
ered the relation created by the act of 1829. Defendant 
further insists that defendant’s adverse possession com- 
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menced in 1857, when he purchased the land in controversy 
at the sale in partition, and this seems to have been the view 
taken by the court below. ‘These remarks are necessary 
to a proper understanding of the point made on the limi- 
tation act of 1857. 

Prior to 1857 the statute of limitations did not run 
against the State. By the act of 1857 the State was ex- 
pressly included in its provisions, but by section 15 it was 
enacted that “the provisions of this act shall not apply to 
causes of action commenced, or that have already accrued ; 
but the same shall remain subject to the laws then in force.” 
The only question for determination here, is when, if at 
all, defendant’s adverse possession commenced? If not at 
all, or if prior to 24th day of February, 1857, the statute 
of limitations does not apply, and the judgment should be 
reversed. If after that date, the judgment is for the right 
party. 

The possession of Davis ff>m 1829 to 1834 was not 
adverse to the State, or if adverse, the possession of Michael 
Collins, in 1834, was also an adverse possession, since he 
purchased the possession and improvements of Davis. It 
is putting the case as favorably for defendant as the agreed 
facts wil] admit, to say that his possession was of the same 
character as that of Davis. If Davis’ possession was ad- 
verse at any time between 1829 and 1834, then a right of 
action accrued to the State, and neither she nor one claim- 
ing under her is barred by the statute of limitations on the 
agreed facts. On the other hand, if Michael Collins was 
not in adverse possession in 1834, and from 1834 to the time 
of his death in 1850, neither were his heirs who merely 
inherited his interest in the land, and had the same kind of 
possession their ancestor had. 

The defendant contends that the adverse possession 
commenced at the partition sale in 1857. It will be borne 
in mind that the defendant, and the other heirs of Michael 
Collins, were then in possession and had been ever since 
their father’s death in 1850, and in 1853 had inclosed the 
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entire forty acre tract in controversy. The partition pro- 
ceedings and the sale under them, did not effect a change 
in the character of the possession. In Pentz v. Kuester, 41 
Mo. 450, Holmes, J., observed of a partition sale: “It 
was a sale by act of the parties themselves, as well as by 
the judgment of the law, and not a sale in invitum like an 
ordinary sheriff’s sale under execution. The partition was 
had upon the petition of this plaintiff; and the sheriff’s 
deed in partition must stand upon the same footing here 
as if it had been a voluntary conveyance of the title by 
the plaintiff himself. The purchaser will be considered as 
his grantee, within the meaning of the statute.” The case 
at bar is distinguishable from that of Hamilton v. Boggess, 
63 Mo. 233, in this, that that was a sale under an execu- 
tion, and Napton, J., who delivered the opinion of the 
court, said: ‘ The relation of landlord and tenant be- 
tween the son and the father never existed, nor was there any 
agency except so far as the payment of taxes was con- 
cerned, and this the father did, so far as we can see, without 
any suggestion from the son, much less any formal invest- 
ment of agency or authority to act for him.” It is con- 
ceded by defendant that prior to the partition sale there 
was no adverse possession in defendant or his ancestor, and 
the facts show that the heirs of Michael Collins, including 
defendant, continued in possession as heirs of said Michael 
from 1850 to the sale in partition, never having aban- 
doned that possession, and after the partition sale there was 
no change in the character of the possession, unless the 
bare fact of purchase effected a change. 

In the case of Hamilton v. Boggess, supra, Judge N ap- 
ToN remarks: ‘It seems clear from this and other author- 
ities, that where title is claimed under an adverse pos- 
session originally obtained through a fiduciary relation 
existing between the tenant and owner of the land, the 
change in the possession from a friendly to an adverse one, 
must in some way be brought to the knowledge of the real 
owner, and the books abound with nice distinctions in 
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regard to the kind of notice which is necessary to make 
the possession adverse.” In Quinn v. Quinn, 27 Wis. 170, 
one Swain executed a bond to convey the land in dispute 
to James Quinn and Timothy McGrath, under which 
James Quinn entered, and continued in possession until his 
death. Prior to his death in 1864, he quit-claimed the 
premises to the defendant, who, upon his death, entered 
and retained possession. Before his quit-claim to defend- 
ant, Jas. Quinn and McGrath had released Swain from 
the covenants in the bond, and quit-claimed to him all their 
interest in the premises, and Swain, thereupon, conveyed to 
Maurice Quinn, who conveyed to the plaintiff. Defendant 
offered evidence of title derived by her from Pixley and 
McCarthy, and the court, Dixon, C. J., says “ the possession 
of defendant is the same as that which the father had. 
His possession was that of a vendee under an executory 
contract for the purchase of the premises. It is the entry 
which decides the character and quality of the possession, 
and these remain unchanged until the possession has been 
actually surrendered, or until the tenant has avowed his 
intention not to hold in subordination to the title under 
which he entered, and given notice thereof to the party 
holding ‘such fitle, or until an eviction in due form of law 
and possession taken or continued under a paramount 
title.” 

Neither the State nor the plaintiff here was a party to 
the partition proceeding. In that proceeding the heirs 
of Michael Collins were not in hostility to each other, or 
to the estate of their ancestor. They sought to partition 
what belonged to the estate. They set up no title other 
than that which Michael Collins and themselves had 
claimed since 1834. After the purchase defendant was in 
possession of the land in controversy, just as he had been 
since 1850, for the possession of each of the heirs was the 
possession of all, where neither disputed the right of any 
other. There was nothing in the possession of defendant, 
after the purchase at the sale in partition, to notify the 




















OCTOBER TERM, 1878. 139 


Budd v. Collins. 





State that defendant was holding it otherwise than he and 
his ancestor had been holding it for nearly a quarter of a 
century. If the partition proceedings and sale are to be 
held sufficient to convert a friendly into an adverse posses- 
sion, then we insist that the inclosure of the land in 1853 
by the heirs, under a claim of title, was a more decided 
disclaimer of holding under the State, and an act more 
likely to give notice to the State that the occupants were 
holding and claiming adversely to her. There was nothing 
whatever to apprise any one without notice of the proceed- 
ings in the partition ‘case of a change in the character of 
the possession after the partition sale. Defendant did not 
“take possession of the land”’ after said sale, and the use 
of that expression in the instruction is not warranted by 
the facts agreed upon. He simply continued in possession, 
having been, in connection with his co-heirs, in possession 
of the land since 1850. His being in sole possession, after 
the partition sale, was not a circumstance which would 
apprise any one of a change in the manner of holding, who 
was ignorant of the partition proceeding, since the posses- 
sion of one tenant in common is the possession of his co- 
tenants, and something more than sole occupancy is 
necessary to convert it into an adverse holding against the 
co-tenants. 

‘Tn all cases where a party is in possession of land in 
privity with the rightful owner, nothing short of an open 
and explicit disavowal and disclaimer of a holding under 
that title, and assertion of title in himself brought home 
to the owner, will satisfy the law.” Tyler on Eject., p. 
876. ‘* Whena fiduciary relation exists between the pos- 
sessor and the owner, a clear, positive and continued dis- 
claimer and disavowal of the title, and assertion of an 
adverse right, und to be brought home to the party, are 
indispensable before any foundation can be laid for the 
operation of the statute of limitations. Otherwise the 
grossest injustice might be practiced; for without such 
notice the owner of the land might well rely upon the fidu- 
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I” ciary relations uuder which the possession was originally 
taken and held, and upon the subordinate character of the 
possession as the legal result of those relations.” Ib., 877. 
“ It is well settled, by the cases, that a tenant cannot, while 
occupying and enjoying the premises under his lease, origi- 
nate a possession hostile or adverse to his landlord.”  Ib., 
880. In Luce v. Carley, 24 Wend. 453, Smith had parol 
license to extend his dam to the shore opposite his own 
land, owned by the party who gave the license. After- 
wards Smith sold his property, and the purchaser subse- 
quently claimed to hold adversely to the party who had 
given thejicense. The Supreme Court of New York held, 
Cowen, J., that “the court below could not do otherwise 
than hold the Smiths bound by that arrangement. They 
did not put it too strong to the jury when they said that 
any claim of title by the Smiths, after thus coming in con- 
ventionally under Wood, could not raise an adverse pos- 
session as against him, or any person claiming under him. 
We think that the court were bound to regard the successors 
of the Smiths as in the same case with them, whether such 
successors came in with or without notice of the arrange- 
ment.” In Jackson v. Harsen, 7 Coun. 323, it is said by 
the court that “ the law seems to be well settled that when 
the relation of landlord and tenant is established, it attaches 
to all who may succeed to the possession through or under 
the tenant, either immediately or remotely. When a ten- 
ancy exists, a purchaser who enters under an absolute 
conveyance in fee from the tenant, is considered as entering 
as the tenant of the, lessor, although he may not have 
known that his grantor held or derived possession from the 
lessor. 

In the light of these authorities, and many others that 
might be cited to the same effect, we think there can be no 
doubt that the possession of defendant is to be regarded as 
the same possession his father had. There is nothing to 
show an adverse possession but the partition proceedings, 
sale and continued possession after the sale, and we are 
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satisfied that these did not work such a change in the pos- 
session as is demanded by the well established principles 
of law to convert into an adverse what was before a friendly 
possession. If a stranger had purchased this land at the 
partition sale and taken possession, there would have been 
plausibility in the position that it was the beginning of an 
adverse possession, although many respectable authorities 
hold otherwise, but to say that the heirs in a partition suit, 
to which they alone are parties, can, on the sale in partition, 
by buying the land and nothing more, originate in them- 
selves an adverse possession to the landlord of the ancestor, 
although a purchaser from the ancestor by deed in fee sim- 
ple, ignorant of the relation between him and the true 
owner would not be considered as holding adversely, is a 
proposition to which we cannot give our consent. This 
may be, probably is, what may be termed a hard case, but 
well established principles of law cannot, with safety, be 
ignored because their application in the given case may 
work a hardship; and in the case at bar the defense of the 
statute is invoked against the recovery of land sacredly 
devoted to educational purposes, by an act of Congress, 
and if applicable at all, the circumstances demand that the 
defendant should make out a clear case of adverse posses- 


sion. 
If there was an adverse possession when the act of 


1857 was passed, by the terms of the act it was a case ex- 
cepted from the operation of the statute, and in any view 
to be taken of the case, the statute could not be pleaded 
against the State ora purchaser from the State. Judg- 
ment reversed and cause remanded. Norton, J., not sit- 
ting. 

On motion for rehearing Napron and Norton, JJ., dis- 








sent. 


REVERSED. 
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Presumptions as to date of Indorsements. The general rule is 
that an indorsement of payment on a promissory note is presumed 
to have been made at the time the indorsement bears date; but this q 
presumption ceases if there be any thing in the indorsement indica- 
tive of alteration. 

























Appeal from Vernon Circuit Court.—Hon. J. D. Parktnson, 
Judge. 





This was a suit commenced June 24th, 1875, on a 
promissory note executed May 13th, 1862. On the back ' 
of the note was this indorsement: “ August 5th, 1865, 
credit the within note $25.” Defendant pleaded the stat- 
ute of limitations. Plaintiff relied upon the indorsement 
to prove partial payment and acknowledgment of the 
debt within ten years. There was no other evidence of 
the alleged payment. Defendant insisted that the indorse- 
ment appeared to have been tampered with, and that its 
date had been altered from 1863 to 1865. The plaintiff 
prayed the court to declare the law as follows: 1. “The 
presumption is that the indorsement was made at the time 
it purports to bear date, and the burden of proving the date 
to be false lies with the defendant.” The court refused 
the prayer. There was a finding and judgment for the 
defendant, and the plaintiff appealed. 


John R. Walker tor appellant. 
Scott & Stone for respondent. 


Suerwoop, C. J.—In general indorsements made upon 
promissory notes are presumed to have been made at the 
time such indorsements bear date. Horton v. Bayne, 52 
Mo. 531. If, however, there be any thing in the indorse- 
ment indicative of alteration, the usual presumption ceases, 
and it then devolves upon the holder of the paper to explain 
that which is apparently suspicious. Mathews v. Coalter, 
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9 Mo. 696; Patterson v. Fagan, 38 Mo. 70: 1 Greenl. Ev., 
§ 564 and cases cited. For this reason no error occurred 
in the refusal of plaintiff’s first declaration of law. The 
ease of Carter, Adm. of English, v. Carter, 44 Mo. 195, by 
no means militates against the herein expressed views, and 
the judgment is affirmed. All concur. 


AFFIRMED. 


Tue State, Appellant, v. Osporne et al. 


Indictment, when sufficient. An indictment, founded on 1 Wag. 
Stat., 2 8, p. 500, charged that defendants, at a certain time and place, 
were guilty of open, gross lewdness and lascivious behavior, and 
were thenand there guilty of open and notorious acts of public in- 
decency, grossly scandalous, by then and there publicly, lewdly and 
lasciviously abiding and cohabiting with each other; Held, to be 
sufficient, (following The State v. Bess, 20 Mo. 419). 


Appeal from St. Clair Circuit Court.—Hon. J. D. Parkinson, 
Judge. 


The defendants filed a motion to quash the indictment 
for the reason that it failed to aver the act in which the 
lewdness and lascivious behavior consisted, or the nature 
or character of the same, or the time, manner or place of 
commission of the open and notorious acts of indecency, 
and because there were two separate and distinct offenses 
charged in the same count in the indictment. 


J. L. Smith, Attorney-General, for the State. 
Nesbit & Ferguson for respondent. 


Henry, J.—At the September. term, 1875, of the St. 
Clair circuit court, the grand jury found the following in- 


dictment against the defendants: The grand jurors for 
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the State of Missouri, summoned from the body of St. 
Clair county, empaneled, charged and sworn, upon their 
oaths, present that John L. Osborne and Ellen Redfield, 
late of the county aforesaid, on or about the 15th day of 
August, 1875, at the town of Osceola, in the county of St. 
Clair, State aforesaid, did, and on divers other days between 
that day and the time of the finding of this bill of indict- 
ment, with force and arms at the town of Osceola, county 
of St. Clair, and State of Missouri, were then and there 
guilty of open, gross lewdness and lascivious behavior, and 
were then and there guilty of open and notorious acts of 
public indecency, grossly scandalous, by then and there 
publicly, lewdly and lasciviously abiding and cohabiting 
with each other, contrary to the form of the statutes in 
such cases made and provided, against the peace and dignity 
of the State. 

A motion to quash the indictment was sustained by 
the court and the State appealed. Dameron v. The State, 
8 Mo. 494, and The State v. Bess, 20 Mo. 419, are decisive 
of the question involved in this case. The indictment was 
drawn in accordance with the suggestion in Dameron v. 
The State, and the direct decision in The State v. Bess. The 
judgment is reversed and the cause remanded. The other 
judges concur. 

REVERSED. 


SmpweL v. Brrney et al., Appellants. 


1. A Certificate of Acknowledgment of adeed ran thus: “State 
of Missouri, Schuyler county, ss.; Be it remembered that before 
the undersigned, circuit clerk, comes L. H. C.,” &c.; Held, that it 
sufficiently appeared that the certificate was granted by the clerk of 
the circuit court of Schuyler county. 

2. Collector’s Settlement: Lien oF CLERK’S CERTIFICATE OF DELIN- 
quency. An abstract of a settlement of a delinquent collector with 
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the connty court was filed with the clerk of the circuit court attested 
thus: “‘ Witness my hand this 17th day of August, 1863. J. O. 
Jewett, county clerk Schuyler county, Missouri.” The statute pro- 
vided that when such a settlement was filed with the clerk of the 
circuit court, certified by the clerk of the county court under his 
hand and seal of office, it should operate a lien upon the real estate 
of the collector, and could be carried into effect in the same manner 
and with like effect as a judgment of the circuit court; Held, that 
the statute should be strictly construed, and as the certificate in 
question lacked the seal of the county court, it conferred no lien, 
and no execution could issue on it. 


Appeal from Schuyler Circuit Court——Hon. J. W. Henry, 
Judge. 


Higbee & Shelton for appellants. 
D. Reddington for respondent. 


Hoven, J.—This was an action of ejectment for cer- 
tain lands in Schuyler county. Both parties claim title 
through Lyttleton H. Conklin. On December 24th, 1860, 
said Conklin, who was collector of Schuyler county, made 
a settlement with the county court, from which it appeared 
that he was indebted to the county in a large amount for 
county revenue collected by him. ‘The county court, at its 
August term, 1863, directed its clerk to certify to the clerk 
of the circuit court of the county an abstract of such set- 
tlement. On the 17th day of August, 1863, an abstract of 
said settlement was filed with the circuit clerk, attested as 
follows: ‘ Witness my hand this 17th day of August, 
1863. J.O. Jewett, county clerk Schuyler county, Mis- 
souri.”” On the 10th day of October, 1863, Conklin con- 
veyed to the plaintiff the land in controversy. A portion 
of the certificate of acknowledgment of this conveyance 
is as follows: ‘State of Missouri, Schuyler county,ss: Be 
it remembered that before the undersigned, circuit clerk, 
comes Lyttleton H. Conklin,” &. On the 15th day of 
April, 1865, a writ of fi. fa. issued from the office of the 
circuit clerk upon said abstract of settlement, against said 
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Conklin, and on the 12th day of October, 1865, the land 
in controversy was sold thereunder to one Welsh, who 
conveyed to the defendant. The plaintiff recovered judg- 
ment for one-half of the land sued for, and the defendant 
has appealed. The plaintiff, also, in his brief, complains of 
various rulings made by the circuit court, but as he has not 
appealed, no opinion will be expressed as to such rulings. 
But two questions of importance are presented by the 
record for decision. First, The sufficiency of the acknowl- 
edgment of the deed from Conklin to the plaintiff; Sec- 
ond, Whether the abstract of settlement transmitted by 
the county clerk to the circuit clerk was sufficient under 
the statute to create a lien on the land in controversy. 
The objection to the acknowledgment is, that it does 
not appear to have been taken before any officer known 
| A CERTIFICATE to the laws of this State; and that it does 
MENT. not appear of what county the officer making 
the certificate was circuit clerk. “ Circuit clerk” is the 
title by which the clerk of the circuit court is ordinarily 
designated both by lawyers and laymen, and while, as an 
official designation, it is not rigorously exact, yet being in 
common use and reasonably certain, we are of opinion that 
it sufficiently identifies the officer taking the acknowledg- 
ment as the clerk of the circuit court. We are also of 
opinion that it sufficiently appears from the face of the 
certificate that the person taking the certificate was circuit 
clerk of Schuyler county. The venue of the certificate is 
“State of Missouri, Schuyler county.” This shows that 
the certificate was granted in Schuyler county, and the 
presumption is that the officer exercised his functions within 
his jurisdiction. People vr. Snyder,41 N. Y. 397; Carpenter 
v. Dexter, 8 Wall. 518. Had the original deed been used 
in evidence, the seal affixed would undoubtedly have iden- 
tified the officer. The objection made was founded upon 
a certitied copy, the locus sigilli being occupied by a scroll. 
In relation to the abstract of settlement, the statute 
provides, that whenever the county court shall so order, it 
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. eonaneren’s shall be the duty of the clerk of that court 
serrurMent: lie to make out and deliver an abstract, certified 
eateof delinquen- +> ynder his hand and seal of office, of any 


acini made with the collector, to the clerk of the cir- 
cuit court, who shall, forthwith, file and record the same 
in his office, noting the time of filing the same. The 
statute further provides that every such abstract, from the 
time of the filing of the same, shal] have the same lien on 
the real estate of such delinquent in the county, as a judg- 
ment of the court of the county in which the same shal 

be filed, and shall be equally under the control of suck 

court, and may be revived by scire facias, and carried into 
execution in the same manner and with like effect as the 
judgment of such court; and executions issued thereon 
may be directed to and executed in any county in this 
State. Rev. Stat. 1855, §$ 7, 8, p.524. The abstract of 
settlement filed with the clerk of the circuit court, and on 
which the execution issued against Conklin, was not certi- 
fied to under the hand of the county clerk and his seal of 
office, and could not, therefore, under the statute, have the 
force and effect of a judgment, or create any lien upon the 
land in dispute. The settlement of the county court with 
the collector has neither the dignity nor force of a judg- 
ment. The State to use of Carroll County v. Roberts, 60 Mo. 
402; The State to use of Bates County v. Smith, 65 Mo. 464, 
In order that a mere accounting between principal and 
agent shall acquire the character of a judgment, it is but 
reasonable to hold that all the requirements of the statute 
which works this transformation, shall be strictly complied 
with. The clerk of the circuit court has no more author- 
ity to file an abstract of settlement which has not been 
properly certified to him, than a recorder of deeds has to 
tile and record a deed when the certificate of acknowledg- 
ment given by a county clerk is not, and does not purport 
to be attested by the seal of office of such clerk. Under our 
statute a transcript of a judgment obtained in one county 
may be filed in the office of the clerk of the circuit court of 
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any other county, and from the date of the filing thereof 
such judgment will be a lien on all the real estate of the 
judgment debtor in the county where such transcript is 
filed. But such transcript could certainly have no such 
effect unless it were certified under the hand and seal of 
office of the clerk transmitting the same. Nor would the 
transcript of a foreign judgment be of any force or effect 
in this State unless verified by the attestation of the clerk 
and the seal of the court annexed. The cases cited by 
counsel to show that a writ issued without the seal of the 
court attached, is not a nullity and is amendable, are not 
applicable. There is no analogy between the testing of 
process issued for the purpose of bringing a party into 
court in order to obtain a judgment against him, and the 
attestation of the transcripts of the records. Regarding 
the transcript in the light of a record of the circuit court, 
it is clear that such court could not compel the clerk of 
the county court to affix his seal. And if the county clerk, 
acting under the directions of the circuit court, should 
affix his seal to the transcript on file, such act would not 
relate to the filing of the transcript, and the transcript so 
sealed would have to be again recorded. The abstract of 
settlement not having been properly certified to the circuit 
clerk, did not become a judgment of the circuit court, and 
the execution issued thereon was, therefore, a nullity. 
It follows that the judgment of the circuit court must be 
affirmed. All concur except Henry, J., not sitting. 


AFFIRMED. 
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Pues v. Stewart, Appellant. 
, p 


1. Verdict. The verdict of a jury cannot be impeached by the testi- 
mony of one of its members. 


Judgment in Attachment. ‘Where the judgment against the 
defendant in an attachment suit is general, the court cannot direct 
that the attached property be first sold. The statute expressly 
directs that the execution, in such case, shall be a common fi. fa. 
Gen. Stat. 1865, 2 58. 


pe 


Appeal from Putnam Circuit Court——Hon. G. D. Buragss, 
Judge. 


A. W. Mullins and G. W. Easley for appellant 
Chas. A. Winslow for respondent. 


Napton, J.—The defendant is this case was sued for 
debauching the daughter of the plaintiff, and upon a trial 
before a jury was found guilty of the charge, and sentenced 
to pay $229. The only ground urged here for the reversal 
of the judgment is, that a paper was found in the jury 
room, immediately after the verdict was returned, con- 
taining a series of figures, the aggregate of which, divided 
by twelve, made the exact sum found by the jury, and the 
defendant’s counsel offered to prove by one of the jury 
that these figures were made by one of that body. This 
testimony was rejected by the court, and we think prop- 
erly. 

The court then entered a general judgment against 
the defendant, with directions, however, that the attached 
property should first be sold, which latter part of the judg- 
ment must be reversed in accordance with the decision of 
this court in Kritzer v. Smith, 21 Mo. 302. The judgment 
thus moditied will be entered here. 

AFFIRMED. 
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Waener v. Meety et al., Plaintiffs in Error. 


1, County Subscription to Railroads: 1nsuNcTION AGAINST, BY 
CITIZENS AND TAX-PAYERS. If a railroad company fails to comply 
with t!:e conditions on which a county subscription has been made 
to its stock, injunction wilMie to prevent it receiving bonds agreed 
to be issued in payment, and to compel the surrender and cancella- 
tion of any already issued; and this remedy may be invoked by 
any one who isa citizen and tax-payer of the county. 





to 


: CONSOLIDATION OF RAILROADS. The privilege conferred upon 
a railroad company, by a charter granted in 1857, of having sub- 
scriptions made to it by county courts without the sanction of a 
popular vote, was not a vested right, and if the company became 
consolidated with another, this privilege did not pass to the consoli- 
dated company so as to authorize such a subscription to be made 
after the constitution of 1865 took effect without such sanction. 


Error to Shelby Circuit Court.—Hon. Joun T. Repp, Judge. 
A. J. Baker for plaintiffs in error. 
J. G. Blair for defendants in error. 


Suerwoop, C. J.—The Missouri, Iowa & Nebraska 
Railroad Company were certainly not entitled to the bonds 
1. couNTY 8UB- of Scotland county, unless upon compliance 


SCRIPTION TO RAIL- 


ROADS: injunc yw}; P : +4: . : 
roams iin by With the terms and conditions imposed in 


citizens and ‘x the order of subscription to the capital stock 
of the company. The State v. County Court Daviess County, 
64 Mo. 30. There was no such compliance. This the de- 
murrer to the petition of plaintiffs, who are residents and 
tax-payers of Scotland county, admits. The route was 
changed, and the consideration for the subscription and the 
bonds therefore failed. In the Daviess County case, supra, 
we held the county court justices absolved from any duty 
to issue bonds when the conditions of the subscription had 
not been complied with, and by parity of reasoning they 
should be restrained from issuing bonds when such issu- 
ance would be without authority, in consequence of a 
failure on the part of the company to comply with the 
contract; the only right to the bonds was based on com- 
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pliance; when that failed so also did its dependent right. 
Nor do we doubt that plaintiffs, being tax-payers and citi- 
zens, are directly interested in seeing to it that their county 
officials do not waste their substance and encumber their 
property by taxation to meet bonds which the county court, 
unless restrained, would issue without authority of law. 
And bonds would be issued and delivered without such 
authority, when the fundamental condition of the subscrip- 
tion had not met with at least substantial compliance; 
otherwise, it would prove but a vain and useless formality 
for the county court to impose any conditions precedent to 
the issuance of bonds; they might subscribe for a road in 
one direction, and have to up put with one in another direc- 
tion, built in total defiance of the terms of subscription. 
These considerations make it abundantly evident that 
plaintiffs had both the legal capacity, as well as proper 
grounds, for their present procedure. Newmeyer v. M. § 
M. R. R. Co., 52 Mo. 81; Hooper v. Ely, 46 Mo. 505. 

The Missouri, lowa & Nebraska Railroad Company 
never had any existence until 1870; after which the sub- 
. : consoli- scription was made. That company was the 
dation of rail- ‘ 2 
roads. result of an alleged consolidation of other 
companies, one of which being chartered in 1857, had the 
privilege of having subscriptions made without a vote first 
taken. This privilege, however, never became a vested 
right in that company, thus chartered, because a subscrip- 
tion was neither made to, nor accepted by, such company. 
St. Jo. & D. C. R. R. Co. v. Buchanan Co. Ct., 39 Mo. 485 ; 
Aspinwall v. Commissioners of Daviess Co., 22 How. 364; 
Nugent v. Supervisors, 19 Wall. 241. If the subscription to, 
and its acceptance ‘by, the company authorized to receive 
it, had occurred anterior to consolidation; occurred ata 
time when the county court could lawfully make such sub- 
scription; and then consolidation had taken place between 
the company thus clothed with a vested and subsisting 
right, a widely different question would have been pre- 
sented for our consideration ; as it is, there being no vested 
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right, created anterior to consolidation of the companies, 
none of course could pass to the Missouri, lowa & Nebraska 
Railroad Company, in consequence of the consolidation 
having been effected. Harshman v. Bates Co., 92 U.S. 
569. This being the case, the subscription having occurred 
in 1870; having been made to a new company; that sub- 
scription was governed by the provisions of the constitu- 
tion of 1865, and the law passed in pursuance thereof, and 
could not be legally made without the sanction of a vote 
of the people, as required by that law. This matter was 
fully considered by us in the case of the State ex rel. Wil- 
son v. Garroutte, 67 Mo. 445, and the authorities bearing 
upon the question discussed at large. To that opinion we 
stilladhere ; doing so, we affirm the judgment of the court 
below, which granted injunctive relief as prayed, declared 
the bonds void, and ordered their delivery by Meety to the 
court for the purpose of cancellation. Judges Henry and 
Norton concur; Judges Narton and Hovau dissent. 


AFFIRMED. 





Tue Srate ex rel. Wiaut, Appellant, v. Mopre et al. 


Bonds: sureties, THEIR LIABILITIES THEREON. Ina suit upon an ex- 
ecutor’s bond, it is no defense to a surety that he signed the bond 
upon the parol promise of the executor to procure additional sure- 
ties, and furnish the sureties with an indemnity bond. (Following 
State to use, &c., v. Potter,63 Mo. 212,and Brown v. Baker, 64 Mo. 167.) 


Appeal from Vernon Circuit Court.—Hon. J. D. Parkinson, 
Judge. 


J. B. Gantt for appellant. 


Napton, J.—This suit is against the sureties on the 
bond of an executor, and the defense set up in their an- 
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swers was, that the several sureties “signed the bond on 
the parol agreement made at the time by the executor with 
them, that he would procure other additional sureties, and 
would also furnish them an indemnity bond.” Such de- 
fenses have been decided worthless in the case of the State 
to use of Bothrick v. Potter, 63 Mo. 212, and State ex rel. J. 
S. Brown, Admr., v. Baker, Admr., 64 Mo. 167. In accor- 
dance with these decisions, the judgment must be reversed 
and the cause remanded. All concur. 


REVERSED. 


JULIAN, Appellant, v. Warp, Admr. 


Jurisdiction of Barton County Probate Court. The act of 
March 19th, 1866, establishing probate courts for Barton and other 
counties, (Sess. Acts 1865-6, p. 84,) conferred upon those courts ex- 
clusive original jurisdiction of all demands against the estates of 
deceased persons. The fact that a living person was jointly liable 
with the estate of a decedent would not authorize the circuit court 
to take jurisdiction. 

Supplying Destroyed Judgment. In a proceeding to supply 
a judgment, the record of which has been destroyed, the court 
should not render a new judgment, but should restore the old one, 
so as to make the record show when it was rendered, against whom 
and the amount. This is all that the statute relating to the supply- 
ing of lost and destroyed records was intended to accomplish. Gen. 
Stat. 1865, p. 182. 


Appeal from Barton Circuit Court.—Hon. J. D. Parkinson, 


Judge. 
Nathan Bray for appellant. 


Buller §& Chiswell and Robinson & Harkless for respon- 


dent. 





Norton, J.—It appears from the record that R. ‘W. 
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Crawford recovered judgment in the circuit court of Bar- 
ton county, at the October term thereof, for the year 1860, 
against G. E. Ward, John M. Richardson, W. D. McFarlan 
and J. N. Bruffey, for the sum of $500 debt and $72 for 
his damages; that the record of this judgment was de- 
stroyed by fire during the war; that G. E. Ward died, and 
that on the 17th day of February, 1867, Crawford com- 
menced suit to restore his judgment against G. E. Ward’s 
estate and against the other defendants. Service was had 
on the administratrix of Ward and on defendant Richard- 
son. Richardson made default, and in the mean time E. 
G. Ward having been appointed administrator de bonis non 
of Ward’s estate, in place of Theodosia A. Smith, a 
trial was had in the circuit court of Barton county at the 
April term, 1871, and the court found that a former judg- 
ment had been rendered in favor of plaintiff, and against 
defendant, the record of which was destroyed, and there- 
upon judgment in favor of the plaintiff and against defend- 
ant Richardson and E. G. Ward, administrator of G. E. 
Ward’s estate, for the sum of $572 for his debt, and $590 
damages was entered. After due notice of the presenta- 
tion of said judgment for classification to the probate court, 
the same was, by the probate court, duly allowed and 
classified at the March term thereof, for the year 1873, and 
on the 10th day of said month. From the order of the 
probate court allowing said demand and classifying the 
same, the defendant, E. G. Ward, appealed to the circuit 
court. 

In the circuit court the plaintiff offered the original 
papers in evidence to show a legal cause of action, and to 
show service on the administratix of Ward and her appear- 
ance to the suit, and to show that her letters had been 
revoked, and that E. G. Ward had been appointed admin- 
istrator de bonis non of said estate, and to show service on 
him and his appearance to the action; also offered the 
judgment of the circuit court as certified to the probate 
court for allowance, and the notice of the presentation of 
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the same to the probate court for classification, and the 
judgment and order of the probate court allowing said 
judgment as a legal demand and classifying the same. To 
this evidence defendant objected, for the reason that the 
judgment of the circuit court was void, because it had not 
jurisdiction either of the subject matter or of the person 
of Ward, the administrator. This objection was sustained, 
and thereupon the court rendered judgment for defendant, 
to reverse which action this appeal is prosecuted. 

The only question which the record presents is, as to 
whether the circuit court of Barton county had jurisdic- 
1. surispiction or tion to render the judgment offered in evi- 
BARTON COUNTY : . 
probate court dence at its April term, 1871. The solution 
of this question depends on a construction of the act estab- 
lishing the probate court in Barton county, (Acts 1865-6, 
p. 84,) the 6th section of which provides that “said probate 
court shall have exclusive original jurisdiction . * 
to hear and determine all suits and other proceedings in- 
stituted against executors and administrators upon any 
demand against the estate of their testator or intestate, 
subject to appeals in all cases to the circuit court.” It 
clearly appears from the terms of this act that all proceed- 
ings to inforee a demand against a decedent’s estate in 
Barton county must first be heard and determined in the 
probate court, and that in such cases the circuit court can 
only exercise appellate jurisdiction, because the Legislature 
have, in direct terms, conferred exclusive original jurisdic- 
tion on the probate court. The act has been so construed 
in the cases of Dodson, Admr., v. Scroggs, Admr., 47 Mo. 
285, and Cones v. Ward’s Admr., 47 Mo. 289. While it is 
conceded by counsel that the act conferred exclusive origi- 
nal jurisdiction on the probate court in all demands against 
a decedent arising out of the sole obligation of such deced- 
ent, it is contended that where the demand is created by a 
joint obligation, the administrator of a deceased obligor 
can be joined with the living obligors in a suit instituted 
in the circuit court. The construction thus insisted upon 
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b 


would repeal the act, “pro tanto,” and we cannot perceive 
any reason why exclusive original jurisdiction should be 
given to the probate court upon a demand against the 
estate of a decedent, when he was solely bound, and deny 
to it such jurisdiction when one or more who are living 
are jointly liable with such decedent. Indeed it may be 
said that such construction would drive a party seeking to 
inforce such obligation, first to sue in the circuit court, and, 
after obtaining judgment against the administrator, again 
to present it against the same party for classification and 
allowance as a demand against the estate. We are, there- 
fore, of the opinion that the probate court of Barton 
county, under the act of 1865, supra, has exclusive original 
jurisdiction over demands presented against an estate for 
allowance whether such demand originate from the sole 
obligation of a decedent or from a joint liability with 
others who are living. It, therefore, follows that the circuit 
court had no jurisdiction to render the judgment of April, 
1871, and that the trial court in refusing to receive it as 
evidence, acted properly. 

It is clear that the court treated the proceeding insti- 
tuted by Crawford as an action founded on the original 
2. surptyixe pk- judgment claimed to have been rendered 
STROYED JU DG- - 

MENT. against Ward, the decedent, and these other 
persons in 1860, and on this theory it proceeded to render 
a new judgment against Ward’s administrator and Rich- 
ardson, one of the other defendants, instead of proceeding 
on the theory of plaintiff to make an order reinstating, 
restoring and perpetuating the evidence of the destroyed 
judgment of 1860, if it in fact found that such judgment 
had been rendered and was destroyed. This is all which 
we think the provisions of the statute relating to the sup- 
plying lost or destroyed records were intended to accom- 
plish, and not that the court should render a new judgment, 
but simply supply the destroyed judgment and preserve 
the evidence as to when it was rendered, against whor. 
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rendered and the amount of it. Judgment aflirmed, all 
concurring except Suerwoop, C. J., who dissents. 


AFFIRMED. 


Swenson v. Tne Crry or Lextneton, Appellant. 


1. Adverse Possession: acrion oF pAMAGES. Uninterrupted pos- 
session of land under claim of ownership for ten years, confers such 
title as will enable the possessor to maintain an action of damages for 
injury done to the land by the improper construction of a railroad 
adjacent to it, provided the possession is continued down to the 
institution of the suit. 


2. Liability of a city for damages occasioned by Construction 
of Railroad in a Street. If acity is authorized by law to grant 
rights of way over its streets to railroad companies, it incurs no 
liability for damages done to real estate by the occupation of the 
street upon which it fronts, for a railroad, with its permission, un- 
less they are such as would not have resulted if the road had been 


yroperly constructed and operated. 
proper) 





If acity has such authority, it incurs no liability by reason 
of the fact that a company authorized by it to build and operate its 
road upon a street, has so constructed an embankment in the street 
as to cause a pond of water to be formed upon adjacent land, pro- 
vided the embankment conforms to the established grade of the 
street and is otherwise so constructed as to cause no damage or incon- 
venience beyond that necessarily occasioned by the appropriation 
of a portion of the street for the purpose. 


Appeal from Ray Circuit Court—Hon. Gro. W. Duyn, 
Judge. 


Alexander Graves for appellant. 


1. The court erred in giving respondent’s instruction 
number 2. Gurno v. St. Louis, 12 Mo. 418; Alexander v. 
Milwaukee, 16 Wis. 247, 256; Green v. Reading, 9 Watts 
382; O’ Conner v. Pittsburgh, 18 Pa. St. 187 ; Smith v. Washing- 
ton, 20 How. (U. 8.) 135; Taylor v. St. Louis, 14 Mo. 20; 
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Hoffman v. St. Louis, 15 Mo. 651; Murtaugh v. St. Louis, 
44 Mo. 480; Barry v. St. Louis, 17 Mo. 121; Clark v. H. & 
St. J. R. R. Co., 36 Mo. 218; Hillsdorf v. St. Louis, 45 Mo. 
98; Bailey v. New York, 3 Hill 539; Murphy v. Chieago, 29 
Ill. 279; 2 Dillon on Munie. Corp., (2 Ed.) § 553; Green v. 
Portland, 32 Me. 431; Roll v. Augusta, 34 Ga. 326; Tate v. 
M., K.§ T. R. R. Co., 64 Mo. 149. 

2. The court erred in giving respondent’s instruction 
number three. Lackland v. N. M. R. R. Co., 34 Mo. 259; 
Porter v. Same, 33 Mo. 1388. 

8. The court refused instruction number five asked 
by appellant. Mayor v. Randolph,4 Watts & Serg. 516; 
Wilson v. Mayor, 1 Denio 597; 2 Dillon Munie. Corp., (2 
Ed.) §§ 797, 798, 799; Turner v. Dartmouth, 13 Allen 291; 
Dickinson v. Worcester,7 Allen 19; Gannon v. Hargadon, 10 
Allen 106; Flagg v. Worcester,13 Gray 601; Franklin v. 
Fisk, 13 Allen 211. 

4. The court refused instruction number eleven asked 
by appellant. Lackland v. R. R. Co., 31 Mo. 180; 33 Mo. 
138; Hinchman v. Paterson Horse Ry. Co., 17 N. J. (2 C. E. 
Green) 75, 83; Barry v. St. Louis, 17 Mo. 121. 


Walker & Field for respondent. 


1. Respondent’s right to sue cannot be successfully 
controverted. He owned the soil to the middle of the 
street, subject only to the easement of the public asa high- 
way. The charter of the city of Lexington gives the city 
no power to authorize such an obstruction, as the evidence 
shows the railroad placed in the street in question. Lack- 
land v. N. M. R. R, Co.. 31 Mo. 180; Bridge Co. v. Schau- 
bacher, 57 Mo. 582. Hence the city cannot plead in bar, 
the ordinance passed by the council granting the right of 
way to the company. 

2. Itis the duty of the city, expressly made so by 
her charter, to keep her streets free from obstruction; and 
she has no power, unless authorized by statute, to divest 
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herself of this duty by ordinance; and no statute giving 
such authority is in existence. Currier v. Lowell, 16 Pick. 
170; Willard v. Newbury, 22 Vt. 458; Batty v. Duxbury, 
24 Vt. 155; Philadelphia v. Weller, 1 Leg. Gaz. Rep. 400; 
Watson v. Tripp, 15 Am. Law Reg. 282; Charter of the 
City of Lexington, p. 9, art. 4, § 9. This section is imper- 
ative and not discretionary. Dillon Munic. Corp., (1 Ed.) 
110, § 62; Blake v. St. Louis, 40 Mo. 569; Smith v. St. 
Joseph, 45 Mo. 449; Weet +. Brockport, 16 N. Y. 161, note; 
Bowie v. Kansas City, 51 Mo. 454; Williams v. Tripp, 16 
Am. Law. Leg. (U. 8.) 613. 

3. The plaintiff may look to the city for damages, or 
he may look to the railroad company; and if he elects to 
sue the city, she has recourse upon the railroad company 
for the damages she may have to pay. Dillon Munie. Corp., 
(1 Ed.) 766, § 796; Philadelphia v. Weller, 1 Leg. Gaz. Rep. 
400. 

4. The city, in granting the right of way to the rail- 
road company, was not engaged in the performance of a 
duty imposed by law; and if she had refused to grant the 
right of way, there is no law by which the railroad com- 
pany could enforce it. Hence the city occupies the position 
of a private corporation engaged in a private enterprise for 
her own benetit, and is liable for the damage done to re- 
spondent’s property by reason of the total obstruction 
of the street in front thereof. Bailey v. Mayor, 3 Hill 531; 
Hannon v. County of St. Louis, 62 Mo. 313. 

5. The grant of the right of way. to a railroad com- 
pany over a public street, will not authorize the placing of 
any obstruction in the street such as will render it useless 
as a street. Lackland v. N. M. R. R. Co., 31 Mo. 181; 
Fletcher v. The A. & S. R. R. Co., 25 Wend. 462; Porter v. 
N. M. R. R. Co., 23 Mo. 128; 1 Redfield on Railways, 540, 
542. 

6. The city, by its council, having authorized a rail- 
road to lay its track in a street, it is her duty to direct and 
control the work so undertaken, and a failure to do so is 
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such culpable negligence as will make her liable. City 
Charter, art. 4, § 9, sub-division 29, p. 12; Shearman & 
Redfield on Negligence, § 147, p. 184, § 149; Wendell v. 
Troy, 39 Barb. 329, affirmed in 4 Keyes 261; Hutson v. 
Mayor, 9 N. Y. 163; Congreve v. Morgan, 5 Duer 495. 

7. The fact of the city having granted the right of 
way to the railroad company does not exempt the city from 
liability for damage done by the company in the prosecu- 
tion of its work. The property of citizens must be pro- 
tected. The following authorities are decisive of this case: 
Stack v. East St. Louis, 5 Cent. Law Jour. 385; City of 
Pekin v. Brereton, 67 Ill. 477; Nevins v. City of Peoria, 41 
Ill. 502; City of Aurora v. Gillett, 56 Ill. 182; City of Au- 
rora v. Reed, 57 Ill. 29; City of Dixon v. Baker, 65 Ill. 518; 
City of Alton v. Hope, 68 Ill. 167. 


Henry, J.—Plaintiff was owner of a lot on Water 
street in the city of Lexington, on which he had a dwelling 
house. The grade of said street had been established by 
the city prior to June 3rd, 1872, when the city council 
passed an ordinance granting the Burlington & Southwest- 
ern Railway Company a right of way along said street for 
the purpose of constructing and operating a railroad 
thereon. The company, under this ordinance, made an 
embankment along the street, in front of plaintiff’s prop- 
erty, from twelve to fifteen feet high, and, according to the 
testimony of some of the witnesses, several feet above the 
established grade of the street, preventing the entrance to 
plaintiff’s property by vehicles from the street, obstructing 
the flow of falling water, and causing it to stand in a pond 
in front of and upon said property and otherwise damag- 
ing said property. The evidence tended to establish the 
allegations in the petition, and the questions presented arise 
upon instructions given for plaintiff, and instructions re- 
fused which were asked by defendant. 

The following were given for plaintiff: 1. The court 
instructs the jury that if they believe from the testimony 
that plaintiff has been in the uninterrupted and continued 
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possession of, (describing the property,) for ten years or 
more, last past, claiming the sume as his own, and holding 
a proper title thereto, then he has such title as gives him a 
right to maintain this action. 

2. That if they find from the evidence that plaintiff 
was, at the commencement of this suit, the owner and in 
possession of, (describing the property,) and that said lot 
fronts on Water street, then he is entitled, in law, to the 
uninterrupted use and enjoyment of said street, and if 
they further find that he has, by permission of defendant, 
been deprived of the use of said street, then he is entitled 
to recover, Xe. 

3. If they find for plaintiff, the measure of damages 
will be the difference in the market value of the property 
immediately before said embankment was placed on the 
street, and its value immediately afterwards, not exceeding 
$1,000, taking into account only the damage resulting from 
the embankment being placed in the street by the authority 
and permission of defendant. 

The following were asked by defendant: 1. The 
court instructs the jury that the city charter gave to the 
city council the power and authority, by ordinance, to 
direct and control the construction and laying of railroad 
tracks in the streets and alleys of said city, and, to require 
that the railroad tracks, &c., shall be so constructed and 
laid as to interfere, as little as possible, with the ordinary 
travel and use of the streets and alleys, and that sufficient 
space shall be left on either side of said track for the safe 
and convenient passage of teams and persons, and to re- 
quire that said railroad construct, and keep in repair, 
suitable crossings at intersections of the street, and if the 
jury find from the evidence that the city council did, by 
ordinance dated June 3rd, 1872, grant the right of way to 
said railroad company along said Water street, and that, 
by provisions of said ordinance the said railroad was re- 
quired to leave said street in as good condition as when 


the work thereon began, and also required that, in making 
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excavations upon said street, the established grade thereof 
be conformed to and observed, and that said ordinance 
further required said company to construct and keep good 
and sufficient crossings and passways across and along said 
street, wherever the same may be required and found nee- 
essary, and demanded for public use, then the said city, in 
permitting the company to construct said road was acting 
within the limits of its said charter, and cannot be held 
responsible for the injuries complained of in plaintiff’s pe- 
tition, if the obstructions complained of and if said em- 
bankment and railroad iron and ties were placed thereon 
by said railroad company, and then the jury will find for 
defendant. 

2. The court further instructs the jury that if they 
find from the evidence that the plaintiff’s said fence is 
situated in said Water street, and if the jury further find 
from the evidence that by reason thereof the plaintiff’s 
free use of said street is obstructed, and if they further 
find from the evidence that by the removal thereof, the 
plaintiff would have sufficient space for the safe and con- 
venient passage of teams and persons between his said 
property and the said embankment along said street, then 
the plaintiff’s said property is not injured by reason of 
having his ingress end egress, to and from, interrupted by 
the suid obstructions caused thereby, and defendant is not 
liable therefor. 

8. The court further instructs the jury that this is a 
civil action for damages, and that the law devolves upon 
the plaintitf the burden of proving his case to the satisfac- 
tion of the jury, by a preponderance of evidence, and un- 
less the plaintiff has proved his damage by a preponderance 
of evidence, the jury shall tind for the defendant. 

The foregoing instructions were granted. 

The following instructions, asked by defendant, were 
refused, and made matter of exception: 4. If the jury 
find from the evidence that the embankment in front of 
plaintiff’s lot was, in filling, made to conform to the estab- 
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lished grade of Water street, then the jury will find for 
the defendant, but if they find that the said embankment 
was higher than the established grade of said street, then 
the jury can only find such damages as plaintiff sustained 
by reason of the excess of said embankment above said 
street. 

5. The court instructs the jury that the city council 
of the city of Lexington, had, by charter, the power and 
right to pass the ordinance dated June 3rd, 1872, entitled 
an ordinance in relation to the right of way along Water 
street to the Lexington, Lake & Gulf Railroad Company, 
by authority of which ordinance the said embankment, 
railroad iron and ties were placed in said street in front of 
plaintiff’s property, and if, from the evidence, the juty be- 
lieve that said embankment, railroad iron and ties were 
so placed in said street, according to the requirements and 
provisions of said ordinance, then the court instructs the 
jury that although the rains and melting snows descending 
and running from other parts of the city might cause pools 
and ponds of water to accumulate in and upon the prop- 
erty of the plaintiff described in the petition, then the 
defendant is not responsible for any damage occasioned by 
such water, and the jury shall not consider the same in 
estimating the damages occasioned thereby. 

6. The plaintiff in this case, in order to recover judg- 
ment against the defendant for the injuries alleged in the 
petition, must prove, to the satisfaction of the jury, that 
the city of Lexington caused the embankment of earth 
and the railroad iron and ties to be placed in front of 
plaintiff ’s property, and thereby caused the injuries com- 
plained of, or that said work was done under the direction 
and supervision of the city officers and employees, for the 
purpose of promoting some design or enterprise, wherein 
the said city had an immediate and direct interest, other- 
wise the jury will tind for defendant. 

7. The court further instructs the jury that if they 
find from the evidence that the said railroad company has 
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violated the provisions of the city ordinance passed June 
80th, 1872, granting it the right of way along said street, 
and further find from the evidence that the city council 
did, on July 12th, 1870, pass an ordinance entitled “an 
ordinance concerning nuisances,” prohibiting any person 
or persons from obstructing the streets, alleys or sidewalks, 
with penalties for violation thereof, then, and in that event, 
the said obstruction of the said Water street complained 
of by plaintiff, was not authorized by the said city council 
and the said defendant cannot become responsible to plaintiff 
in this suit for the said alleged injuries, and the jury will 
find for defendant. 

8. The court further instructs the jury that they 
shall disregard al' evidence concerning the damage caused to 
the premises of the plaintiff, consequent upon the stoppage 
of water in front of and upon plaintiff’s property, caused 
by the rain descending and being collected thereon, by said 
railroad embankment, as not constituting any legal ground 
of action or complaint against the defendant in this cause. 

9. The court further instructs the jury that they shall 
discard from their consideration all evidence concerning 
the obstruction of plaintiff’s view by reason of said rail- 
road embankment, as not constituting any proper element 
of damage in this cause, and not being any ground of legal 
demand against defendant. 

10. The court further instructs the jury that if they 
find from the evidence that the plaintiff’s fence is situated 
in the said Water street, and that the property adjacent to 
the said plaintiff’s property on the west is also several feet 
over the said line of said street, whereby plaintiff’s free 
use of said street is obstructed, and that by the removal 
thereof the plaintiff would have sufficient space for the 
safe and convenient passage of teams and persons between 
his said property and the said embankment along said 
street, then the plaintiff’s said property is not injured by 
reason of having his egress from and ingress to the same 
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interrupted by said railroad embankment, and the said de- 
fendant is not liable therefor. 

11. The court further instructs the jury that if they 
find from the evidence that the said railroad company 
wrongfully obstructed the said street in the constructior. 
of their said road-bed, then the court instructs the jury 
that the said railroad company is primarily liable to the 
plaintiff for any injuries he may have sustained by reason 
of the embankment, railroad iron and ties, as set forth in 
his petition. 

The first instruction for plaintiff is a little inaccurate. 
The ten years’ possession of plaintiff should have been 
1, aDvense rosses- next preceding the institution of the suit to 
damages. entitle him to maintain the action. There 
having been no evidence tending to disprove his owner- 
ship, the instruction, with the modification suggested, 
should have been given. 

The second instruction is too broad. There was no 
evidence tending to prove that he was entirely deprived of 


2. LIABILITY OF A = F "20 ‘ se ; . ; 
oe eTY io, the use of the street, and such interruption 


OCCASIONED BY PANnctrneti ‘ ot] 
coe aee xtc oy a8 the construction and operation of the 


creer “ railroad would occasion, if properly con- 


structed and operated, he would have to submit to, under 
the law authorizing the city to grant to the railroad com- 
pany a right of way for that purpose. 

The third instruction is also objectionable, in that it 
authorized the jury to give plaintiff damages for the ob- 
a struction of the flow of falling water, thereby 
‘ausing it to form a pond in front of plaintiff’s dwelling 
and upon his lot. By that instruction they were told that 
if they found for plaintiff the measure of damages would 
be the difference in the market value of the property im- 
mediately before the embankment was made, and its value 
immediately afterwards, not exceeding the amount claimed 
in the petition, taking into account only the damage result- 
ing from the embankment. The evidence showed that the 
embankment caused the pond of water on the lot. That 
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was alleged in the petition as one of the elements of dam- 
age. If the city had made the embankment to the grade 
of the street, and that result had tollowed, she would not 
nave been liable to plaintiff for damages. Gurno v. City 
of St. Louis,12 Mo. 418. Andif the railroad embankment 
had conformed to the grade of the street, and, in other 
respects, had been so constructed as to occasion no greater 
inconvenience than would result from the mere construction 
and operation of a railroad along the street, neither the 
company nor the city would have been liable. There was 
no evidence tending to prove that if the embankment had 
conformed to the grade of the street, the obstruction to the 
water would not have occurred. The third instruction 
was, therefore, erroneous, in declaring the measure of dam- 
ages to be the difference in the market value of the prop- 
erty immediately before the embankment was made, and 
its value afterwards. It should have been the difference 
in the value of the property, with the railroad running 
along the street at grade, and otherwise properly con- 
structed, and the value after the embankment was made 
there, in the manner established by the evidence. This 
principle was announced in the case of Tate v. The M., K. 
§ 7. R. R. Co.,64 Mo.150. If the railroad company con- 
structed its road in such manner as to injure the plaintiff in 
the use of the street, and to damage his property to an extent 
which he would not have suffered if the company had con- 
formed to the grade of the street, in making the embank- 
ment, and had otherwise constructed the road so that no 
damage or inconvenience would have resulted beyond that 
of the mere construction and operation of the road along 
the street, the city is liable for such damage to the owner. 
Storrs v. The City of Utica, 17 N. Y. 108; Hiecock v. The 
Village of Plattsburg, 16 1d.161, note; Wendell v. The Mayor 
of Troy, 39 Barb. 337; Currier v. Lowell, 16 Pick. 170; 
Shearman & Redtield on Neg., § 147. The liability of the 
city for any damages beyond that necessarily occasioned 
by the appropriation of a portion of the street for a railroad 
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track, is the same as if she had constructed the embankment. 
It was the duty of the city to see that the railroad track 
was properly constructed, with reference to the right of 
owners of property abutting on the street. The charter of 
the city of Lexington, section 9, article 4, authorizes the 
city to direct and control the construction and laying of 
railroad tracks, &c., in the streets and alleys, and to require 
them to be so constructed as to interfere, as little as possi- 
ble, with the ordinary travel and the use of the streets and 
alleys. 

“If such work is, for any reason, tolerated by the pub- 
lic authorities, it is their duty to exercise a supervision 
over its construction and condition, and it is negligence, 
and a lack of duty in them, to omit to exercise such super- . 
vision.” Wendell v. Mayor, &c., of Troy, supra; and the 
cases above cited fully support that proposition, and the 
provision of the ordinance in question, requiring the com- 
pany to leave the street in as good condition as when the 
work was commenced, does not relieve her of liability to 
property owners. For the violation of that condition the 
company may be liable to the city, but the city is, never- 
theless, primarily liable to the injured property owner. 
There is no doubt that the railroad company would also 
have been liable to plaintiff. Lackland v. The N. M. R. R. 
Co., 31 Mo. 186; Tatev. The M., K. § T. R. R. Co., 64 Mo. 
150. 

The foregoing views, we think, sufficiently indicate 
which of the instructions, in our judgment, should have 
been given, and which were properly refused, without com- 
menting upon them in detail. The judgment is reversed 
and the cause remanded. All concur. 


REVERSED. 
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STEPHENS Vv. Buragss, Appellant. 


Interest. Upon the facts stated, it was held that the plaintiff was en- 
titled to interest upon his demand, at the rate of six per cent. per 
annum. 


Appeal from Putnam Circuit Court.—Hox. J. W. Henry, 
Judge. , 


On the 12th day of April, 1866, plaintiff purchased of 
one Binford a dwelling house at the price of $2,500, which 
he paid, partly in cash and partly by his note bearing ten 
per cent interest, which was subsequently paid. ‘The deed, 
however, was made directly to defendant, who agreed ver- 
bally with plaintiff to repay him the price paid, with 
interest thereon at the rate of seven and three-tenths per 
cent. per annum. Ina suit by plaintiff to enforce a ven- 
dor’s lien, the defendant pleaded a counter claim, of which 
the items were as follows: April 25th, 1868, legal service, 
$200; April 25th, 1868, money paid, $100; April 25th, 
1868, money paid, $500; November 11th, 1869, price of 
land sold to plaintiff, $1,000; November 29th, 1869, price 
of land sold to plaintiff, $700. The circuit court allowed 
defendant’s counter claim, but also allowed plaintiff inter- 
est on $2,500 at the rate of six per cent. from April 12th, 
1866 to the day of trial, March 20th, 1875. 


H, Lander and C. L. Dobson for appellant. 


1. Thisaction is either on an account or on a contract. 
If on an account, in order to entitle respondent to interest 
at any rate, a demand for the money must have been made 
before suit brought. 1 Wag. Stat., § 1, p. 782: Southgate 
v. A. § P. R. R. Co., 61 Mo. 89. 2. If on a contract, the 
promise to pay interest must have been in writing. 1 
Wag. Stat., § 2, p. 782. 3. As there were mutual accounts be- 
tween the parties, almost from the day of sale from Steph- 
ens to Burgess, and no time fixed, or even mentioned, by 
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either of the parties, when the money was to be paid, the 
respondent’s demand is unliquidated, and he is not entitled 
to interest before suit brought. Murray v. Ware, 1 Bibb 
825; MecConnico v. Curzen, 2 Call 358. 





Charles A. Winslow for respondent. 


The agreement to pay seven and three-tenths per cent. 
being for a higher rate of interest than the statute author- 
izes, was invalid because not in writing, but it was good as 
evidence that the debt was to draw interest from date. 
The statute expressly allows interest for “money due or to 
become due for the forbearance of payment whereof an 
express promise to pay interest has been made.” 1 Wag. 
Stat., § 1, p. 782. 2. The money was paid at the time of 
sale, and for money paid for the use of another, interest is 
due from the time of its payment. 3 Parsons Cont., (6 
fd.) 103. 3. The cause of action here is in no sense an 
account, but a contract to pay a sum certain as the pur- 
chase price of a piece of property, the possession of which 
was delivered to the appellant at the time, and the use 
of which he has ever since enjoyed. 1 Am. Lead. Cas., (4 
Ed.) 506, 518; Selleck v. French, 1 Conn. (N. 8.) 32; Reuss. 
Glass Co. v. Reid, 5 Cow. 587; Still v. Hall, 20 Wend. 51. 
4. Appellant’s counsel fail to insert a comma after the 
word “ payable” in the section of the statute relied upon by 
them, (1 Wag. Stat., § 1, p. 782). Correctly copied, it 
would read, * creditors shall be allowed to receive interest 
at the rate of six per cent. per annum, where no other rate 
is agreed upon,for all moneys after they have become dueand 
payable, on written contracts, and on accounts after they 
become due,” &c. Thus rendered, three distinct classes of 
demands are brought to view, which were well known in 
the common law, and are clearly defined in previous revi- 
sions of this section. Rev. Stat. 1825, p. 462, § 1; Ib. 
1835, p. 333, § 1; Ib. 1845, p. 614, § 1; Ib. 1855, 889, § 1. 
5. The demand for interest really rests upon written con- 








170 SUPREME COURT OF MISSOURI, 
a  uuebtn v. Collier. a 


tract, the deed from Bintord to Burgess, as to which the 
answer insists respondent was acting for appellant “ as his 
agent and not otherwise.” Risley v. Andrew Co., 46 Mo. 
382; Jefferson City Sav. Assn. v. Morrison, 48 Mo. 273. 


Napton, J.—We are all of opinion that the judgment 
of the circuit court in allowing the plaintiff interest was 
right; but, as a mistake was made in the calculation of 
$50 in favor of plaintiff, the judgment for $690 must be 
reduced that much. The judgment of the circuit court is, 
therefore, reversed, and a judgment will be directed to be 
entered here for $640 with interest. 

REVERSED. 





LumpkIN, Appellant, v. CoLuier et al. 


Amendments. Ina suit by the claimant of personal property against 
the obligors in a bond, given by the plaintiff in an execution to 
indemnify the sheriff from any liability incurred by him in the sale 
of the property under the execution, where the original petition 
seeks to recover damages for breach of the conditions of the bond, 
the claimant will not be allowed to file an amended petition, even 
before answer filed, which seeks to recover damages from the sheriff 
for the wrongful sale of the property, and from the obligors in the 
bond for their instigation and procurement of such sale. The cause 
of action, as stated in the former petition, is ex contractu; as stated 
in the latter petition, ex delicto. In order to a recovery upon the 
former petition, it would be necessary to prove the bond; to a re- 
covery upon the latter petition, this would not be requisite. An 
amended petition which states an essentially different cause of 
action from that stated in the original petition, and which requires 
different proof will not be allowed. Wag. Stat., sec. 7, p. 1035, 
which provides for the amendment of a petition, without costs and 
of course, before answer filed, will not justify such an amendment. 

Lotiman v. Barnett, 62 Mo. 159, distinguished. 


Appeal from Daviess Circuit Court.—Hon. 8. A. Ricnarpson, 


Judge. 
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In the original petition the plaintiff is designated as 
“Thomas J. Flint at the relation and to the use of George 
W. Lumpkin ;” in the amended petition, as “George W. 
Lumpkin.” In the latter Thomas J. Flint is made co-de- 
fendant with the defendants named in the original petition. 
Both petitions state substantially that, on or about the 22nd 
day of February, 1872, the said Lumpkin was the owner 
and in possession of certain personal property, described ; 
that, on or about that day, Thomas J. Flint, sheriff of 
Daviess county, did, wrongfully and without leave, but 
under color and by virtue of a certain execution described, 
levy upon, seize, take and carry away said property ; that, 
thereupon, said Lumpkin duly notified said sheriff of his 
claim to the property, and the sheriff, thereupon, notified 
the plaintiff in said execution of the claim, and refused to 
sell unless the plaintiff in the execution would give him 
an indemnity bond; whereupon, the plaintiff in said exe- 
cution delivered to the sheriff the bond filed, whereby the 
obligors therein bound themselves to hold said sheriff 
harmless from any liability incurred by him in selling the 
property under said execution. 

The petition, as originally drawn, then proceeded as 
follows: Plaintiff further says that upon the execution 
and delivery of said bond the said Thomas J. Flint, sheriff 
as aforesaid, sold and disposed of the personal property 
above described, and the same thereby became and was a 
total loss to the plaintiff, Lumpkin. Plaintiff says that 
the defendants have not complied with the conditions of 
their said bond, but alleges a breach of the conditions 
thereof in this, that whereas, the said Thomas J. Flint, as 
sheriff aforesaid, under and by virtue of the execution 
aforesaid, on the 16th day of March, in the year 1872, did 
sell the property aforesaid to various persons to the damage 
of the plaintiff in the sum of $1300, which sum, nor any 
part thereof, the defendants have not paid nor satisfied, but 
have failed and refused, and still fail and refuse to satisfy 
said damages or any part thereof. Wherefore plaintiff 
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says that he is damaged inthe sum of $1300, and prays 
judgment that said bond may be declared forfeited and for 
judgment for the amount of damages aforesaid, with in- 
terest thereon from the 16th day of March, 1872, and for 
such other relief as plaintiff may be entitled to. 

In place of this, the amended petition proceeded as 
follows: That upon the execution and delivery of said 
bond to the said Flint, he (said Flint) without leave and 
wrongfully and against the will of plaintiff, and by the 
procurement and instigation of said defendants Collier, 
Davis and Cravens, proceeded to sell, and did sell and dis- 
pose of said goods, wares and merchandise, to satisfy said 
execution, whereby the same were wholly lost to plaintiff. 
Wherefore, plaintiff says he is damaged in the sum of 
$1300, and for which, with interest, he asks judgment. 

Defendants filed a motion to strike out the amended 
petition for the reasons following: 1. Because a new, in- 
dependent and different cause of action is set out in said 
amended petition from the cause of action set out in the 
original petition in this cause. The cause of action set out 
in the original petition in this cause, being an action upon 
a writing obligatory and brought upon a breach of the 
covenants of said writing obligatory, in the name of 
Thomas J. Flint, the covenantee therein, to the use of the 
plaintiff in this cause; while the amended petition is an 
action of trespass, or in the nature of an action of trespass 
against the defendants Collier, Davis, Cravens and Flint, 
which last named defendant was the plaintiff in the origi- 
nal petition, and in whose name alone said action could be 
prosecuted. 2. Because the plaintiff cannot amend his 
petition so as to recover upon another separate and distinct 
cause of action, requiring different proofs, different parties 
and a different judgment. 

This motion was sustained by the court, and plaintiff 
electing to stand upon his petition, final judgment was 
rendered for defendants. 
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Shanklin, Low § McDougal for appellants, cited Smith 
v. Palmer, 60 Mass. (6 Cush.) 513; Cassel v. Cooke, 8 Serg. 
& R. 287; Newlin v. Palmer, 11 Serg. & R. 102; Lottman v. 


Barnett, 62 Mo. 159; Wilhelm’s Appeal, 79 Pa. St. 120; 
Thompson v. Moseley, 29 Mo. 479. 





Luther T. Collier for respondents, cited 2 Wag. Stat., 
§ 2, p. 1012; Jamison v. Copher, 35 Mo. 483; Ederlin v. 
Judge, 36 Mo. 350; Newton v. Allis, 12 Wis. 378; Larkin v. 
Noonan, 19 Wis. 82; Ball v. Claflin, 5 Pick. 303; Woodruff 
v. Dickie, 31 How. (N. Y.) 164; Supervisors v. Decker, 34 
Wis. 378; Wiley v. Moore, 2 Wend. 259; MeNair v. Comp- 
ton, 35 Pa. St. 23; Whitcomb v. Hungerford, 42 Barb.(N. Y.) 
177; Little v. Morgan, 11 Foster (N. H.) 499; Williams v. 
Hollis, 19 Ga. 313; Martin v. Russell, 3 Scam. 343; Cart- 
wright v. Chabert, 3 Texas 261; Thompson v. Phelan, 2 Foster 

(N. H.) 339; Carpenter v. Gookin, 2 Vt. 495. 


Henry, J.—The only question for determination is, 
whether the amendment was allowable under our practice 
act. The original was an action ex contractu. The suit 
was on a bond of indemnity given to the sheriff to induce 
him to seize certain property under an execution to which 
the plaintiff, relator, laid claim. The cause of action stated 
in the amended petition was trespass for seizing, taking 
and carrying away personal property alleged to have been 
the property of plaintiff. Appellant’s counsel rely upon 
section 7 of our practice act, (2 Wag. Stat., p. 1035,) which 
is as follows: ‘A petition or answer may be amended by 
the proper party, of course, without costs, and without 
prejudice to the proceedings already had, at any time before 
the answer or reply thereto shall be filed.” 

There is no case in our reports which sanctions such 
an amendment as was made in this. In Lottman v. Bar- 
nett, 62 Mo. 159, the original petition was filed by plaintiff 
against eight defendants, of whom Barnett was one, stating 
that her husband was a carpenter engaged in the construc- 
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tion of a building, the property of defendants, and while 
so engaged was killed by the falling of the southern por- 
tion of said building, and that her husband’s death was 
occasioned by the carelessness, &c., of defendants and their 
servants in the construction of the building. Subsequently 
she dismissed as to all the defendants except Barnett, and, 
by leave, filed an amended petition containing the same 
allegations as the original, but alleging that defendant, at { 
the time of the accident, and for a long time previous, was 
the superintending architect in charge of said building, 
and was intrusted as such with the construction and com- 
pletion of the same, having the entire superintendence and 
management of the work and materials, and that the fall- 
ing of the southern portion of the building was caused by 
his carelessness and negligence. Naprton, J., who delivered 
the opinion of the court, observed that: “Both causes of 
action, or rather the only cause of action asserted, either 
in the original petition, or the amendment, was based upon 
the 3rd section of our statute concerning damages.” 
Again: “All the parties originally sued were, in fact, 
liable, and the case might well have been tried on the original 
petition.” The defendant was liable on the first petition, 
as he was held to be on the second. The gist of the action 
was the same in both, to-wit: the death of plaintiff’s hus- 
band by the negligence of the defendant, either as proprie- 
tor or architect and superintendent of the building. Jt 
would require precisely the same evidence to support the action 
after the amendment as before.” I have italicized those por- 
tions of the opinion which clearly indicate the ground 
upon which that decision was based. That case “ might 
have been tried on the original petition;” this could not ) 









have been tried on the original petition. In that the “ gist 
of the action was the same in both;” in this, while some 
of the facts are common, both to the case asserted in the 
original and that stated in the amended petition, the cause 
of action in the one is entirely different in its ch vracter 


from that contained in the other. In Lottman v. Barnett 
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“it required precisely the same evidence to support the 
action after the amendment as before.” In this, the case 
could not have been made out on the original petition 
without proof of the bond, while that stated in the amended 
petition might have been established if there had never 
been an indemnity bond given. 

The terms of section 7 will not warrant the liberal 
construction contended for by appellant’s counsel. It does 
not allow an amendment which could not have been made 
before it was enacted; but allows such amendments as be- 
fore could only be made in the discretion of the court and 
with costs, to be “of course without costs.”” There is nothing 
in the section, or the scope and spirit of our practice act, re- 
quiring a construction of section 7 which will introduce so 
radical change in the law of pleading as appellant’s counsel 
contend has been effected. The cause of action stated in 
the original petition could not be united in the same peti- 
tion with that stated in the amendment. Wag. Stat., § 2, 
p. 1012. If the amendment made by plaintiff, in this case, 
be permitted, there is no limit to the right to amend. An 
action of replevin for a horse could by amendment be con- 
verted into action of ejectment, or an action on an account 
into an action for slander. A defendant served with pro- 
cess on one cause of action, suffering a default, might be 
confronted with a judgment on a cause of action totally 
different from that which he was summoned to answer. 

In the Board of Supervisors, §c., v. Decker, 34 Wis. 378, 
the court observed of the case of Brayton v. Jones, 5 Wis. 
117: “It is there shown that an amendment before trial, 
which attempts to change the nature of the action from 
one in tort to one in contract, is properly not an amend- 
ment, but a substitution of a cause of action different in 
nature and substance to that originally stated.” In McNair 
v. Compton, 35 Pa. St. 26, the court, Woodward, J., observed 
of an amended narr.: “ We think there was error in re- 
fusing to strike off the amended narr. That it was intro- 
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ductory of a new cause of action is as certain as the 
distinction between actions ex contractu and actions ex delicto. 
The first count was fora breach of a parol promise to sell 
and convey land; the second was for deceit in pretending 
to own land contracted for.” Adjudications to the con- 
trary may be found, but as the amendment made in this 
case was not allowable at common law, some provision of 
the statute must authorize it before it can be allowed, and 
a reasonable and liberal construction of the terms of sec- 
tion 7, which is relied upon, does not authorize such an 
amendment. Judgment affirmed. The other judges con- 
eur. 


AFFIRMED. 





Brinzey ef al., Plaintiffs in Error, v. Forsytue. 


A case where a Deed was Presumed. A deed from Juan Arenton 
to Jonathan Hillebran was the only link wanting to complete achain 
of title from a concession by the Spanish Lieutenant-Governor, A. 
D. 1780, to the passage of the legal title from the United States in 
1874. Hillebran was the brother-in-law of John Herrington, of 
whose name Arenton was probably a perversion, and procured a 
deed dated May 24th, 1800, from Robideaux, under which Arenton 
acquired title. At the execution of this deed Arenton was not 
present, although his presence was therein recited ; and, contrary 
to the Spanish custom, his name was not signed thereto. Hille- 
bran’s name was signed to the deed, and he at once went into pos. 
session of the land thereunder. In 1808 he presented a claim to the 
land before the board of commissioners, in his own name as assignee 
of Robideaux ; in 1811 he presented the claim in the name of John 
Herrington, as such assignee. In the first case the claim was con- 
firmed to the legal representatives of Robideaux ; and in the latter 
to the legal representatives of Dorian, the original grantee. Actual 
possession was the main basis for the grant and confirmation under 
the Spanish law and the law of the United States. Three days after 


























OCTOBER TERM, 1878. 177 


Brinley v. Forsythe 


the latter confirmation, Hillebran conveyed the land in his own 
name. From the year 1800 until hisdeath in 1864, Herrington lived 
in the immediate vicinity of the land, except for a period of seven 
or eight years, and was never heard to make any claim to the land 
whatsoever. Hillebran, and those claiming under him, bad been 
in possession for nearly seventy-five years; Held, that the deed to 
Arenton was a mistake, or else Arenton had conveyed to Hillebran 
and that, although the facts were singular and difficult to be ex- 
plained, for the purpose and upon the principle of quieting the 
possession, the court sitting as a jury, was authorized to presume, 
and should have presumed, such a conveyance. 


Error to Jefferson Circuit Court.—Hon. Louis F. Dinnine, 
Judge. 


Thos. C. Fletcher for plaintiffs in error. 
Glw. Branch Cowan for detendant in error. 


Napton, J.—This suit was brought by plaintiffs on the 
19th day of May, 1875, as representatives of Pierre Dorian, 
to recover part of survey 1303. In 1780 Lieutenant-Gov- 
ernor DeLeyba granted to Peter Dorian a tract of land on 
the Mississippi of four arpens on the river, and forty ar- 
pens deep, at the mouth of Little Rock Creek. Upon the 
death of Dorian, this land was conveyed in 1799 to Joseph 
Robideaux. Thus far there is no dispute. In the year 
1800 a deed is produced, made before the Lieutenant-Gov- 
ernor DeLassus by Robideaux to Juan Arenton. This 
deed is signed by Joseph Robideaux and Jonathan Hille- 
bran and by the Lieutenant-Governor, Joseph Hortiz, and 
P. Lafillard as witnesses. and recites that Arenton was 
present, though his name is not signed as grantee. The 
plaintiffs then read a certitied copy from the office of 
the recorder of land titles on the 27th day of October, 
1808, in which record of the board of commissioners, consist- 
ing of Lucas, Penrose and Butes, is a recital that Jonathan 
Hillebran, assignee of Joseph Robideaux, claiming 240 ar- 
pens of land, situate on Little Rock Creek, produces to 
the board a plat of survey by Soulard, dated 11th day of 
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January, 1806, certified to have been received for record 
25th day of February, 1806, a concession from DeLeyba 
for this land in March, 1780, to Dorian, and proof that 
Dorian inhabited and cultivated and claimed said land and 
died on it; and that claimant Hillebran inhabited and cul- 
tivated the land eight years before. On June 28th, 1810, 
the board confirmed this claim to the legal representatives of 
Joseph Robideaux. The plaintiffs then produced copies of 
surveys made by Soulard and Langham, the first made at 
the request of Jonathan Hillebran, who claimed the same 
as assignee of Joseph Robideaux. This survey was July 
11th, 1806. The plaintiffs also produced survey 1303 by 
Langham made on April Ist, 1818, and declared to be for 
the legal representatives of Peter Dorian; then a convey- 
ance from Jonathan Hillebran to Mathias Brinley dated 
9th day of December, 1811, for the same 240 arpens at 
Little Rock Creek, certified by the magistrate to have been 
signed, sealed and delivered, though no seal appears; then 
patent certificate of the commissioner, dated 28th day of 
June, 1810, No. 394, to the legal representatives of Joseph 
Robideaux under Dorian. The plaintiffs then read in evi- 
dence the inventory of the land of Mathias Brinley made 
in July, 1823, which included this tract at the mouth of 
Little Rock Creek, fronting on the river six arpens, and 
running forty arpens west; bought of Jonathan Iillebran. 
The plaintiffs then gave evidence that Mathias Brinley re- 
sided on the Dorian survey at the time of his death in 1823, 
and had lived there for many years previous thereto; and 
that Brinley left five children, whose names were Elizabeth, 
Mary, Jacob, Mathias, Jr., and Michael; that Elizabeth 
married Wm. McMillan; that McMillan administered on 
the estate and resided on the land after the death of old 
Mathias; that he made his final settlement in March, 1828: 
that Jacob removed to Arkansas before the death of his 
father, and died in Texas in 1861, leaving the plaintiffs 
the only descendants of said Jacob. It was admitted that 
MeMillan paid taxes on the whole Dorian survey up to 
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1828, and afterwards claimed and paid taxes on three-fifths 
of the survey up to 1846; that McMillan had bought the 
interests of Mathias, Jr., and Michael; that Mrs. Byrd, 
who was Mary Brinley, retained her interest, and on her 
death it descended to her heirs; and that in 1846 Skelton 
Richardson acquired all the title of McMillan and Mrs. 
Byrd's heirs, and claimed, and was in possession of the 
whole tract; that about 1849, John Eps Cowan acquired 
that part of said survey described in the petition by deed 
from Richardson; that said deed purported to convey the 
whole of said part, and to warrant the title, and Cowan 
went into possession, and defendant has acquired by inter- 
mediate conveyances the title of Cowan; that defendants’ 
deeds are warranty deeds,and purport to convey the whole 
of said seventy arpens; that Brinley, before his death, 
and McMillan from 1828 and Richardson from 1847, and 
Cowan from 1849, and those under him since, have had 
possession and paid taxes on said seventy arpens, and since 
1847 claimed the whole of it in fee simple, and all under 
the paper title derived from Hillebran through Brinley. 
The plaintiff claims only an undivided fifth of the land in 
controversy. 

The evidence offered and read by defendant consisted 
of the same papers produced by plaintiff, including the 
deed from Robideaux to Arenton; defendant then read 
besides a confirmation by the old board dated December 
6th, 1811, as follows: Friday, December 6th,1811. Board 
met—present J. B. C. Lucas, Clement B. Penrose, Fred- 
erick Bates. Certificate 1303. John Herrington, assignee 
of Joseph Robideaux, assignee of Peter Dorian, claiming 
240 arpens of land situate at Little Rock on the Mississippi 
River, district of St. Louis, produces a concession from 
Fernando DeLeyba, Lieutenant-Governor, to Peter Dorian, 
dated 31st day of March, 1780, record of a conveyance 
from Robideaux to claimant dated 24th day of May, 1800. 
A majority of the board, John B. C. Lucas, commissioner, 
dissenting, grant to the legal representatives of Peter Dor- 
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ian 240 arpens of land, under the provisions of the 2d 
section of the act of Congress, entitled an act respecting 
claims to land, and passed 3d day of March, 1807, and 
order that the same be surveyed conformably to possession, 
survey at the expense of claimant. Board adjourned till 
Monday next, 9 o’clock a.m. Signed, John B. C. Lueas, 
Clement B. Penrose, Frederick Bates. 

The defendant then read commissioners’ certificate No. 
1303, dated December 6th, 1811, as follows: “ Commis- 
sioners’ certificate No. 1303, December 6th, 1811. We the 
undersigned, commissioners for ascertaining and adjusting 
the titles and claims to land in the territory of Louisiana, 
have decided that Peter Dorian, original claimant, or his 
legal representatives, are entitled to a patent under the 
provisions of the 2nd section of the act of Congress, entitled 
‘An act respecting claims to land in the territories of Or- 
leans and Louisiana,’ passed the 3rd day of March, 1807, 
for 240 arpens of land situate in the district of St. Louis, 
Little Rock, on the Mississippi, and order that the same 
be surveyed conformably to possession. By virtue of ten 
consecutive years possession prior to the 30th day of Decem- 
ber, 1803. Signed, J. B. C. Lucas, Clement B. Penrose, 
Frederick Bates.” 

The defendant then read certificate of survey made 
April 1st, 1818, by Langham, which has already been re- 
cited, and then read Recorder Bates’ certificate dated Oc- 
tober 30th, 1822, as follows: ‘ No. 49. Office of the Re- 
corder of Land Titles. St. Louis, October 30th, 1822. It 
is hereby certified that pursuant to acts of Congress re- 
specting claims to land in the territories of Orleans and 
Louisiana and territory of Missouri, the claim of Peter 
Dorian’s legal representatives for the quantity of 240 ar- 
pens, No. 1303, has been duly confirmed, and that on the 
Ist day of April, 1818, the said tract was regularly sur- 
veyed, containing 204 acres and 2-100ths of an acre, as per 
plat herewith, authenticated by the United States sur- 
veyor’s office, and designated in the connected plat as No. 
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1303. Now, therefore, be it known, that the said Peter 
Dorian’s legal representatives are entitled to receive a 
patent for the tract above mentioned. Signed, Frederick 
Bates.” 
The act of Congress of June 6th, 1874, was read on 
both sides ; and the defendant then read a deed from J. C. 
Herrington and others to John Eps Cowan dated 14th day 
of June, 1878, made after the institution of this suit. 
Joshua Herrington was then examined, who stated that he 
was sixty-four years old, and that John Herrington was 
his father; that his father came to Missouri in 1799; that 
he lived at a place near Pevely, some five or six miles south 
of the Dorian claim ; that in 1811 John Herrington went 
to Arkansas; never lived on the land in controversy; that 
the witness, who was his son, never heard from his father, 
or any of the family, or from any one else, that his father 
ever resided on the land in controversy ; that he was born 
at a place, as he heard, south of the Dorian claim ; that he 
understood from his father that he staid seven or eight 
years in Arkansas when he went there in 1811. This wit- 
ness stated that he never knew of any John Herrington 
except his father. When John Herrington came back here 
he remained in this (Jefferson) county till his death in 
March, 1864. From 1822 he lived sixteen or seventeen 
miles from the Dorian survey till hisdeath. That Jonathan 
Hillebran married his father’s sister, and attended to his 
father’s business when the latter went to Arkansas; that 
Hillebran was a man of some business tact, and could read 
and write, but his father could not write bis name; that 
Hillebran died in Jefferson county at a very advanced age. 
This witness stated that he never heard his father claim 
the land in controversy, and never heard that he had any 
claim; that he gave the deed to Major Cowan, when asked 
for it, but was not aware that he bad any title whatever to it. 
The question presented by this case is a novel one, 
notwithstanding the various decisions in this court in re- 
gard to confirmations under the old board of commissioners 
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The facts are singular and difficult to be explained. It is 
very clear from the evidence that Jonathan Hillebran, and 
those claiming under him, actually occupied this land from 
1800 up to the commencement of this suit; and that de- 
fendants occupied under the same title. It is exceedingly 
difficult to account for the deed to Arenton, or Herring- 
ton, in 1800, from Robideaux. The fact appears plainly 
that Ilillebran took possession under the deed, and that 
Herrington never was in possession, though living within 
a few miles of the Dorian claim. It may be acknowledged, 
that this deed to Herrington conveyed the legal title, so 
fur as it could be conveyed at that time. It is clear that 
Hillebran procured this deed and took possession of the 
land. Hillebran was the claimant, at first, of survey 394, 
made by Soulard, but afterwards he personated Herrington, 
and made his claim in Herrington’s name, and all this time 
the claim was confirmed to the assignee of Robideaux or 
Dorian. There is no difficulty in concluding from the evi- 
dence that Hillebran, and those who derived title from 
him, were in possession of this land for seventy-five years. 
All the difficulty in this case grows out of the conveyance 
made before DeLassus, in 1800, from Robideaux to Aren- 
ton, which seems to show an outstanding title in Arenton 
or his heirs. That Areuton meant Herrington, there is no 
doubt, and could not be a Spanish perversion of Hillebran. 
It seems equally clear that Arenton, or Herrington, was 
not present when that transfer was made, for, contrary to 
the custom of the Spanish officers, Arenton’s name was not 
signed to the paper, although he is recited to have been 
present, but Hillebran signs us grantee, and Robideaux as 
grantor. Why Hillebran should have personated his 
brother-in-law, Herrington, and had this deed or convey- 
ance made to Herrington, or Arenton, is nowhere explained, 
and probably at this date admits of no explanation. One 
fact is clear, that Hillebran took possession of this land 
immediately on the transfer from Robideaux, and con- 
tinued in possession till he sold to Brinley in 1811; and 
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that Brinley’s possession continued till his death in 1823; 
and that the defendant’s title was acquired from the Brin- 
ley heirs; so that seventy-five years continuous possession 





. had been, at the trial, in Hillebran, and those claiming 

under him. The defendant had all the title he has from 
Hillebran, except that after this suit was brought he pro- 
{ cured a quit claim from the Herringtons, who at the same 


time disclaimed any title. 

It is remarkable that three days after the confirmation 
on the application of Herrington, in 1811, who was proba- 
bly then in Arkansas, Hillebran conveyed to Brinley. 
There is some mistake in this case, and we are unable to 
determine whether it originated in the first conveyance of 
Robideaux to Arenton, or Herrington. The latter, it is 
clear, never was in possession of the land, and Hillebran 
was. Itisa casein whicha jury might presume a deed 
from seventy-five years possession. 

The plaintiffs and defendants both claim under the 
Hillebran title, and the deed of 1875 from Herrington’s 
heirs cuts no figure in the case, especially when considered 
with the evidence given by Herrington. It is worthy of 
remark that the claim presented in 1811 in the name of 
Herrington, doubtless by Hillebran, was in all probability 
when John Herrington was in Arkansas. Why he sub- 
mitted his claim to the board of commissioners, at first in 
his own name, and afterwards in the name of Herrington, 
is not explained by the evidence; but it is clear that Her- 
rington never was in possession of the land, and never 
made any claim to it. He lived in the neighborhood, four 
or five miles south of it, up to 1811, and then went to Ar- 
kansas ; and returned from Arkansas after seven or eight 
years’ absence, and lived in Jefferson county till his death, 
and never, during all this time, spoke of any claim he had 

to the Dorian tract, either to his children or any one else. 
It is impossible to resist the conclusion that he was ignor- 
ant of any such claim, and knew nothing of what his 
brother-in-law, Hillebran, had done in his name. Con- 
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ceding that the title was in Herrington, or Arenton, a jury j 
would be authorized to presume a deed. : 

The doctrine of nullum tempus oceurrit regi has no appli- 
cation, since beyond doubt the title of Spain had passed 
to Robideaux, and the United States had confirmed this, 
and the only question before the United States commis- 
sioners was to whom Robideaux had conveyed. They 
never determined this question, but confirmed to his legal 
representatives. The dissent of Lucas evidently arose from 
this discrepancy, as Hillebran presented the claim. It was 
ultimately contirmed to the legal representatives of Dorian 
or Robideaux. 

Actual possession was, as will be seen, the main basis | 
of the confirmation and survey, under the Spanish law. 
Instead of four by forty arpens, the survey was of six by 
forty arpens, in accordance with possession; and Hillebran 
went into possession in 1800, and continued in possession 
till he sold to Brinley in 1811. All this time Herrington 
lived within a few miles of the tract; never made any 
claim to it during his life. It is impossible to conclude 
otherwise than that the deed to him was a mistake, or that 
he conveyed to Hillebran. At all events, this was a matter 
for the jury, or a court trying the facts when a jury was 
dispensed with. 

In the case of the Mayor v. Horner, Cowp. 102, Lord 
Manstield observed, “that if a foundation can be laid that 
a record or a deed existed and was afterwards lost, it may 
be supplied by the next best evidence to be had, or if it 
cannot be shown that it ever existed, yet enjoyment under a 
title which can only be by record is strong evidence to be 
left to a jury that it did once exist.” In the case of Eld- 
ridge v. Knott, Cowp. 214, the court of Kings Bench adopted 
the same doctrine, and referring to the case of the Mayor 
of Kingston v. Horner, adds, “that it is not in such case 
that the court really thinks a grant has been made, because 
it is not probable that a grant should have existed without 
its being on record, but they presume the fact, for the pur- 
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pose and from the principle of quieting the possession.” These 
eases are referred to with approval by Judge Tucker and 
Judge Roan, in Archer, Admr.of Tanner, v. Sadler, 2 Hen. 
& Munf. 370. These cases refer to a grant from the crown, 
but in the present case there is no question of a grant from 
Spain to Dorian, or of the subsequent transfer of Dorian’s 
claim to Robideaux. All the difficulty originates in the 
transfer before the Lieutenant-Governor from Robideaux. 
The grantee or purchaser in that record is named Arenton. 
He is reported to have been present. It is conjectured 
that this name is a perversion of the name of Herrington, 
and this seems probable. But John Herrington does not 
sign the deed as grantee, and Hillebran does, and takes 
possession forthwith of the land. This possession con- 
tinued for nearly seventy-five years. John Herrington; 
during this time, lived in the neighborhood of the grant, 
until his death in 1864, and never advanced any claim, and 
evidently was not aware that he had any. The presump- 
tion is, either that his name was inserted by mistake, or 
that he conveyed to Hillebran. Under the circumstances 
the jury, or the court sitting as such, was authorized to 
presume a deed. McDonald v. Schneider, 27 Mo. 405, 411; 
1 Bay (S. C.) 26; 6 Wend. 228; .1 Wash. R. 34; 6 East 
213. The question then is, whether the plaintiffs, who be- 
yond dispute had one-fifth of the Hillebran title, were not 
entitled to recover this from the defendants, who occupied 
under the same title. 


No statute of limitations was pleaded, and indeed, 
since the suit was brought within one year of the passage 
of the act of Congress of June 6th, 1874, none could be 
pleaded. See the act of February 27th, 1874, (Sess. Acta 
1874, p. 118, § 2). The judgment is, therefore, reversed 
and the cause remanded. 


REVERSED. 
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1. Execution: sHerirr’s RETURN, WHEN CONCLUSIVE. In a suit upon 
a bond given by the plaintiff in an execution to the sheriff to in- 
demnify him for the seizure and sale under the execution of prop- 
erty claimed by a third party, the sheriff’s return is conclusive 
upon the plaintiff in the execution, as to the fact of a levy upon 
the property, in favor of the claimant. Burgert v. Borchert, 59 Mo. 
80, distinguished. 





bo 


: ESTOPPEL. Where ninety-eight barrels of zinc were levied 
upon by the sheriff under an execution, and the claimant of the 
property was allowed to retain it upon giving a delivery bond to the 
sheriff; and the same number of barrels of zinc were delivered 
upon demand to the sheriff, and accepted by him as and for the 
zinc levied on, and sold by him under the direction of the plaintiff 
in the execution, and the proceeds applied in satisfaction thereof ; 
Held, that the plaintiff in the execution was estopped from asserting 
that the zinc so received was different zinc from that which was 
seized under the levy. 

3. Instructions. Where an appropriate instruction is given, it is 
no error to refuse another instruction to the same effect. 

4. Execution: notice oF CLAIM: gestoppeL. Where the owner of 
property, levied upon by the sheriff under an execution against a 
third party, asserts his claim before the sheriff, who notifies the 
plaintiff in the execution of such claim, who in consequence thereof 
executes an indemnifying bond, in which he admits knowledge of : 
the claim, the owner is not required, as against the sheriff, or the 
plaintiff in the execution, to assert his claim, again, by forbidding 
the sale. 





Appeal from Washington Circuit Court—Hon. Joun B. Ros- 
Inson, Judge. 


The instructions asked by defendants, and refused, are 
as follows: 

1. The court declares the law in this case to be, that 
to constitute a valid levy upon personal property, as to 
third persons, there must be an actual seizure or possession 
of the property by the officer, in such a manner at least, as 
to be subject to dominion or control; and if the court find 
from the evidence that neither the sheriff, nor any one for 
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him, did at any time prior to the sale by him of the prop- 
erty in question, take such possession or control of said 
property, but did nothing more than make out a list of the 
property, and indorse it on the execution, then, in contem- 
plation of law, there was no levy made. 

2. If the court finds from the evidence that no levy 
has been made by the sheriff, of the property, in the man- 
ner required by law, as stated in the foregoing instruction, 
prior to the execution and delivery to the sheriff of the 
indemnity bond by the plaintiffs in the execution, then 
said bond does not cover any subsequent levy, if one was 
made subsequently, and the plaintiff cannot recover in this 
action. 

3. Although the court may find from the evidence 
that the sheriff did levy upon ninety-eight barrels of oxide 
of zinc, and other property by virtue of an execution in 
favot of Bartholow, Lewis & Co., and against the Wash- 
ington Mining & Zinc Company, and that said zine was the 
property of the plaintiff, yet if the court finds from the 
evidence that said property was not taken out of the pos- 
session or control of plaintiff, by the sheriff, nor in fact 
was ever sold by the sheriff, then plaintiff can only recover 
such damages as the proof may show he has sustained by 
reason of such levy. 

4. Although the court may find from the evidence 
that under the execution referred to in the petition, the 
sheriff did levy upon certain property of Joseph Deggen- 
dorf, the plaintiff in this action, yet if it further finds that 
the sheriff took a delivery bond for said property, and left 
said property in said Deggendorf’s hands, and that the prop- 
erty levied on was of sufficient value to satisfy said execu- 
tion, and none of it sold thereunder, that the sheriff could 
make no further levy of other property under said execu- 
tion and any subsequent sale of any of said Deggendorf’s 
property for the purpose of satisfying said execution, was 
illegal and not made by virtue of said execution. 

5. If the court finds from the evidence in the cause 
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that under and by virtue of the execution referred to in 
the petition, the sheriff did levy upon certain property 
claimed by Joseph Deggendorf, the plaintiff in this cause, 
and that said property was sufficient in value to satisfy the 
amount of said execution; and that in fact none of the 
property so levied on, but other and different property was 
sold, the defendants are not estopped from alleging and 
proving on the trial that other and different property was 
sold than that levied on, to the satisfaction of the court, 
then the plaintiff cannot recover in this action upon the 
indemnity bond for any damages suffered by him by reason 
of such sale. 


6. If the court find from the evidence that the sheriff 


made a levy under the execution in question, and after- 


wards released the property and left it in the possession of 


Deggendorf, and that Deggendorf used and disposed of it, 
and voluntarily, on the day of sale, turned out othet and 
different property to the sheriff, which he sold, any dam- 
ages which may have resulted from such sale were not 
covered or referred to by the bond in suit, and defendants 
are not liable on the bond in suit for such damages. 

7. Although the court may find from the evidence 
that the plaintiff, Joseph Deggendorf, executed and deliv- 
ered to the sheriff a delivery bond covering the property 
in question, yet said bond was voluntary and unauthorized 
by law, and did not preclude said Deggendorf from using 
said property, nor did the giving of said delivery bond 
amount to a levy or seizure by the sheriff. 

8. Although the court may find there was an indem- 
nifying bond executed and delivered, as alleged by plaintiff, 
after a levy had been made upon property by the sheriff, 
yet if the court find from the evidence that said property 
so levied upon was not in fact sold by the sheriff under 
execution, but that he sold other and different property 
than that levied upon, then the plaintiff cannot recover in 
this action any damages he may have sustained by reason 
of said sale. 
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9. If the court, sitting as a jury, find from the evi- 
dence that the plaintiff, Joseph Deggendorf, was secretary 
of the Washington Mining & Zine Company, in possession 
of same for the corporation, then said Deggendorf could 
not, of his own act, divest the corporation of the posses- 
sion of said works and property, and assume possession of 
and controi and operate the same, for his own use and 
benefit, even though the court should find that the corpor- 
ation was insolvent and unable to carry on its operations. 

10. The plaintiff, Joseph Deggendorf, being the agent 
and business manager of the Washington Mining & Zinc 
Company, could not, without the consent of said company, 
operate the works of said company for his own ben- 
efit, and any and all contracts entered into by said Deg- 
gendorf with outside parties to operate said works, are 
void, and all profits arising from such contracts, and all 
property produced or acquired by reason of such contracts, 
are the sole and exclusive property of the principal, the 
Washington Mining & Zine Company, unless the court 
shall find that Deggendorf was discharged from his trust 
by his principal, the Washington Mining & Zine Company. 

11. The plaintiff, Deggendorf, being the agent and 
business manager of the Washington Mining & Zinc Com- 
pany, could alone be relieved from the obligations of his 
trust by his principal, the Washington Mining & Zine 
Company, and unless so released and discharged, all of his 
acts, contracts entered into, and all property produced or 
acquired by reason of the operation of said zine works, 
enured to the benefit of the said Washington Mining & 
Zine Company, and were in law subject to the claims, 
demands and judgments of the creditors of said company. 


Henry Flanagan for appellants. 
1. The evidence can scarcely leave a doubt that the 


property sold had never been seized or levied on by the 
sheriff. That which he saw on his visit to the zine works, 














190 SUPREME COURT OF MISSOURI, 





Anthony, Sheriff, to use of Deggendorf v. Bartholow. 


on June Ist, 1874, and which he describes in his return as 
having been levied on, was never in his custody or under 
his control. It had been shipped to St. Lonis by Deggen- 
dorf, long before the day of sale, and placed beyond the 
power of the sheriff. A recovery could only be had upor 
proof of an actual seizure, in order to bring the case within 
the statute. Wood rv. St. L., K. C.& N. R. R. Co., 58 Mo. 
109; 1 Wag. Stat., §§ 28, 29, p, 607; § 19, p. 606; Yeldell 
v. Stemmons, 15 Mo. 443; Newman v. Hook, 37 Mo. 207; 
Converse v. McKee, 14 Texas 20; Bryan v. Bridge, 6 Texas 
137; Simpson v. Allain, 7 Rob. (La.) 500; Fluke v. Bullard, 
2 La. Ann. 338; Gaines v. Merchants’ Bank, 4 Id. 369. As 
the property sold was not that which the sheriff levied on, 
the bond given by the defendants does not relate to it, and 
they are not liable in this action. Whether the alleged 
levy of the sheriff on the 1st day of June, 1874, was valid 
or not, there can be no question but it was released by the 
detention of the property by Deggendorf, and his subse- 
quent disposition of it. An officer cannot levy upon one 
piece or article of property and substitute another at the 
sale. Such substitution operates a release of the levy. 
Ohio v. Fuller; 14 Ohio 545. 

2. Deggendorf was nota party to the action between 
the banking house of Bartholow, Lewis & Co., and the 
Washington Mining & Zine Company, upon the judgment 
in which the execution issued. Hence it was erroneous to 
hold “that the defendants are conclusively bound by and 
estopped from denying the statements of the sheriff in his 
return, and the legal and necessary conclusions arising 
therefrom” and “ that the defendants are estopped to deny 
that the property sold was part and parcel of that em- 
braced in the levy.” Baker v. McDuffie, 23 Wend. 289; 
Burgert v. Borchert, 59 Mo. 80; Crocker on Sheriffs, § 45. 

3. Deggendorf could not stand by silently and see 
his property sold as that of another without asserting claim 
to it, at the proper time, and not be estopped by his silence. 
Crocker on Sheriffs, § 845; Shumway v. Rutter, 8 Pick. 4435: 
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Robinson v. Holt, 39 N. H. 557; Bigelow on Estoppel, 449; 
Daumiel v. Gorham, 6 Cal. 43. 


G.I. Van Allen for respondent. 


Norton, J.—This is a suit on an indemnifying bond 
given by defendants to the sheriff of Washington county 
against all damages and costs which he might sustain in 
consequence of the seizure and sale of property claimed 
by plaintiff, Deggendorf, and levied upon in virtue of an 
execution in the hands of the sheriff in favor of the bank- 
ing house of Bartholow, Lewis, & Co., and against the 
Washington Mining & Zinc Company. The property levied 
upon consisted, among other things, of 150 barrels of oxide 
of zine, 98 barrels of which it is alleged were solo under 
said levy. The suit is prosecuted in the name of the 
sheriff for the use of said Deggendorf, who alleges that 
he was the owner of said zine at the time it was levied 
upon and sold, and also that he was damaged by the 
; seizure and sale of it in the sum of $2,000. The an- 
swer of defendants puts in issue the allegations of the 
4 petition and avers substantially that the 98 barrels of zine 
: claimed to have been levied upon by the sheriff were never 
| sold by him, and that the zine that was seld was not the 
property of Deggendorf. The cause was tried by the 
court, a jury having been waived, and resulted in a judg- 
ment for plaintiff in the sum of $1,116.95. 

On the trial each party offered evidence tending to 
prove his theory of the case. During its progress many 
exceptions were taken, but as only those which relate to 
the action of the court in giving and refusing instructions, 
have been brought to our attention in the brief of counsel, 
we will confine ourselves to a consideration of them. The 
court refused all the instructions asked both by plaintiff 
and defendants, and gave, of its own motion, the following, 








which were excepted to. 
1. The court instructs the court sitting as a jury, that 
if it find from the evidence that, on the 5th day of August, 
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1874, Joseph Deggendorf was the owner and in possession 
of 98 barrels of oxide of zine, on which the sheriff of 
Washington county had previously levied, and for the de- 
livery of which said Deggendorf had executed and deliv- 
ered to said sheriff a delivery bond, and that said sheriff 
on said 5th day of August, 1874, sold said property, the 
court will find for the plaintiff for the value of the property 
so sold at the date of sale, and assess damages accordingly, 
with interest at six per cent. thereon. 

2. The court instructs the court sitting as a jury, 
that if it shall find from the evidence in the cause that the 
defendants herein recovered judgment in St. Louis county 
against the Washington Mining & Zinc Company, and 
caused an execution thereon to issue to the sheriff of 
Washington county, and that said sheriff, in pursuance of 
the mandate of said writ, and in the execution thereof, 
levied the same on 150 barrels of zinc, the property of the 
plaintiff; and that he notified the sheriff, who was, in the 
execution of said writ, the agent of defendants, that the 
property was his, and not that of said company, and that 
after said notice was given as aforesaid, the sheriff, as the 
agent of defendants, acting by virtue of their commands 
in said writ, and by direction of their attorney on the 
ground at the time, did sell 98 barrels of zinc, as the prop- 
erty specified in the levy, by which authority alone he could 
sell, and that the attorney of defendants was present at 
the sale, superintending the same and received and receipted 
for the money arising thereupon, then, and in such case, if 
the court shall find that the zine was plaintiff’s property, 
defendants are estopped to deny that the property sold was 
part and parcel of that embraced in the levy, and the 
plaintiff may recover therefor in this action. 

5. The court declares the law to be, that the sheriff, 
in making the levy and sale under the execution of Bar- 
tholow, Lewis & Co., was the agent both of them and of 
the Washington Mining & Zine Company, the defendants 
in the execution, and if the court shall find that the sheriff 
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under said execution levied upon the property of said de- 
fendants, including 150 barrels of zinc, to satisfy said exe- 
eution, and that at the time of the levy thereon the present 
plaintiff notified the sheriff that said zine was his property, 
that said company owned no personal property there; that 
he was making zine, at his own expense, in the operation of 
the works, then such a warning was a continuous notice to 
the sheriff and said plaintiff in the execution, that the zine 
produced, and being produced, was not the property of 
defendant, in said execution; and although the court may 
believe that the mineral sold under the execution was dif- 
ferent zine from that levied on by virtue of the execution, 
and that the plaintiff was present at the sale and knew 
this fact, and made no objection to the sale thereof, as the 
property levied on, he is not estopped to sue the defend- 
ants upon the indemnity bond by reason of such silence, 
for they were still affected by the notice before mentioned 
herein. 


6. The court declares the law to be, that if the 
plaintiff in this action was the agent of the Washington 
Mining & Zine Company, in the management and opera- 
tion of its works, he could not, in such event, without the 
consent of said company, operate the works of said com- 
pany and claim the products thereof for his own benefit 
and behoof; but on the contrary, in such case, any con- 
tracts entered into by plaintiff with third parties, and the 
issues and profits arising therefrom, less the cost of produc- 
ing the same, so far as paid by plaintiff, are the property of 
said company, unless, from the evidence, the court shall 
find that the agency or fiduciary relation between the 
plaintiff and said company had terminated before the 
property levied on was produced. 

9. The court declares the law to be, that the law pre- 
sumes the zine sold by the sheriff to be a part of that em- 
braced in the levy, and the burden of proof rests on the 
defendants to show that such was not the case, to the sat- 


isfaction of the court sitting as a jury. 
13—ti 
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10. The court instructs the court, sitting as a jury, 
that defendants, (being plaintiffs in the execution under 
which said sheriff acted in making his levy,) are conclu- 
sively bound by and estopped from denying the statements 
of the sheriff in his return, and the legal and necessary 
conclusions arising therefrom in this action; and that all 
evidence in the cause tending to show that there was in 
fact no levy made on the zinc, is incompetent, and, ought 
not to be considered. 

When the issues presented by the pleadings are con- 
sidered, it would seem that the above instructions are 
peculiarly applicable to them. All the questions at issue 
and raised by the pleadings are fully submitted by them, 
and plaintiff’s right to recover predicated on the establish- 
ment by him of the facts, that the sheriff levied the exe- 
cution upon 98 barrels of zinc, that at the time of the levy 
the zine was his property, and that it was subsequently 
sold under the levy. 

That a levy was made is established by the return of 
the ofticer indorsed on the execution, and this is conclusive 
1 BxEcUTION: a8 to that fact, in the present action, on the 
when conclusive. defendants, who were plaintiffs in the execu- 
tion, and who admitted the fact of the levy in the indem- 
nifying bond sued upon. Held in the case of Hallowell v. 
Page, 24 Mo. 590: “To permit the parties to an action to 
controvert the truth of the return of the officer deputed 
by law to serve the process, would produce great delay and 
embarrassment in the administration of justice. ence it 
is the general rule that as between parties to the process 
or their privies, the return is usually conclusive, and is not 
subject to collateral impeachment. This rule, it is said, is 
necessary to secure the rights of the parties, and give 
validity and effect to the acts of ministerial officers, leaving 
the persons injured to their redress by an action for false 
return.” 

As between the parties in the suit in which the return 
is made, and privies aud the officer, the return of the offi- 
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cer is conclusive and cannot be impeached, except when 
the latter is charged in a direct proceeding with a false 
return. 

Until such return is reformed by a direct proceeding 
for that purpose, it is conclusive against the officer, where- 
ever the party against whom he seeks to impeach it derives 
some interest from or under it. Gwynne on Sheriffs, 573, 
575. Plaintiff in this suit derives his right to sue by rea- 
son of the levy made and the subsequent sale of the prop- 
erty, and in that respect this case is distinguishable from 
the case of Burgert v. Borchert, 59 Mo. 80, where the inter- 
pleader claimed no right under the return of the officer. 

We are, therefore, of opinion that the objections taken 
to the second and tenth instructions are without founda- 
tion, and that no error was committed by the court in re- 
fusing the declarations of law asked by defendants numbered 
one, two and seven, which relate to what is necessary to 
constitute a valid levy. 

Neither was there error in refusing the eighth instruc- 
tion, because it ignores the question as to whether the 98 
¢ -——:xstorre. barrels of oxide of zinc sold in August, 1874, 
by the sheriff, were accepted by him, as well as by Steven- 
son the agent of defendant, as the zine levied upon, and 
the fact that it was sold as such by direction of defendants’ 
agent and the proceeds of sale received by him. We think 
it clear from the evidence that 98 barrels of zinc were 
levied upon by the sheriff in July, 1874; that Deggendorf, 
the claimant of it, was allowed to retain it upon giving 
bond to have the property forthcoming when demanded by 
the officer for sale; that at the sale 98 barrels of zine were 
delivered by Deggendorf to the sheriff, which he accepted 
as and for the zine levied upon, and which was sold by 
direction of defendants’ agent, and the proceeds applied 
in satisfaction of the execution. By thus accepting the 
zine as the same that was levied upon,’selling it under the 
execution, and paying the proceeds to the agent of defend- 
ants directing the sale, we think they are estopped from 
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asserting the fact that the zine so received was different 
zine from that which was seized under the levy. One is 
estopped from denying the right of another to do an act 
which was done under his direction, where an injury would 
result to another from allowing the right to be disproved. 
Bunce, Admr., v. Beck, Exr., 46 Mo. 327. It matters not 
whether the forthcoming bond given by Deggendorf was or 
was not a statutory bond; it was sufficient to constitute 
him, as receiptor, a bailee of the sheriff. For the reason 
here given defendants’ instructions numbered four, five and 
six were properly refused. 

Instructions numbered nine, ten and eleven were also 
properly refused, because an appropriate instruction on the 
3. Instructions. Same matter contained in them was given in 
the sixth declaration by the court of its own motion. 

It is insisted that instruction number five is erroneous, 
because there was no evidence justifying the court in in- 
1, EXECUTION : no- serting therein the words “ that he was mak- 
toppel ing zine at his own expense.” The only 
notification given by plaintiff to the sheriff at the time 
the levy was made, as appears from his own evidence, was 
as follows: “I told the sheriff that the company had no 
property there; it was all mine.” While we think that 
the said instruction is open to the objection made to it, we 
are of the opinion that it was harmless, for the reason that, 
although the zine which was sold by the sheriff may have 
been different zinc from that levied on, yet as plaintiff 
knew that fact, was present at the sale, and made no objec- 
tion to the sale thereof as the property levied on, his right 
to recover would be unimpaired, provided the sheriff and 
defendants accepted the zine as and for the zine levied 
upon, and the sheriff, by direction of the defendants, sold 
it as such; and provided, further, that the zinc which was 
sold was in fact the property of plaintiff. 

He had asserted tu the sheriff his claim to the zine 
which he levied upou; of this claim the defendants had 
been notified by the sheriff, and to protect him from liabil- 
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ity which might grow out of such levy, defendants executed 
the indemnifying bond upon which this suit is founded, in 
which they admit knowledge of plaintiff’s claim. Plaintiff 
having thus asserted his ownership of the property to de- 
fendants, was not bound, either as to the sheriff or defend- 
ants, for wnose benefit the levy was made, again to assert 
his claim by forbidding the sale. While his silence at the 
sale, (if he were silent,) if it operated as a fraud on a pur- 
chaser at such sale, might estop him from subsequently 
asserting title as against such purchaser, it could have no 
such effect as to the defendants, they having already been 
notified of his claim. Bales v. Perry, 51 Mo. 449. 

The sheriff, in his evidence, swears that “* Stevenson 
was present at the sale acting as attorney. I sold it at his 
direction. Deggendorf claimed the property.” The ques- 
tions at issue having been fairly submitted in the instruc- 
tions, the judgment is affirmed. All concur. 


AFFIRMED. 


THe State v. Macurre, Appellant. 


1. Criminal Law: sevr perense. The plea of self defense is not 
available by one who, himself, brings on an affray, or who prepares 
himself for an encounter in which he intends to wreak his malice. 

2. Evidence: pEFENDANT IN HIS OWN BEHALF: INSTRUCTIONS. Where 

a prisoner testifies on a trial in his own behalf, the jury may be 

properly instructed to consider this fact in determining the credit 

to be given to his testimony. 

Continuance: kequisires or arripavit. A defendant who hason 

his own application obtained a continuance from one term to an- 

other, must state in his affidavit for a furtler continuance, the names 
of his witnesses and the facts which they are expected to prove. 

Wag. Stat., 46, 8, pp. 1039, 1040. An application which has been 

refused is not an “application” within the meaning of these sec- 

tions. 


Ce 


4. ————: DISCRETION OF TRIAL court. The discretionary power of 
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the circuit court to grant acontinuance will only be reviewed where 
it is manifestly abused. 


Appeal from Cole Circuit Court.—Hon. Gro. W. MILuEr, 
Judge. 


H. B. Hamilton and N. Kouns for appellant. 
J. L. Smith, Attorney-General, for the State. 


Henry, J.—At the December term, 1878, of the Cole 
circuit court, the defendant was indicted for the murder of 
Charles Brown. On the 3rd day of December, 1878, le 
filed an application for continuance, which the court over- 
ruled, and set the case for trial on the 2nd day of January, 
1879. On the 2nd day of January, and during the same 
December term at which he was indicted, the cause was 
called for trial, and defendant again applied for a continu- 
ance, which the court refused, and defendant was put upon 
his trial, which resulted in his conviction of murder in the 
first degree. From that judgment he has prosecuted this 
appeal. 

The following is the affidavit for a continuance, tiled on 
the 2nd day of January, 1879: 

“The State of Missouri, plaintiff, v. John Maguire, 
defendant. 

* Now, at this day, comes the defendant in the above 
cause, and moves the court to continue this cause until the 
next term of this court, and the said defendant, on his 
oath, states that he cannot safely go to trial at this term 
of the court on account of the absence of material evi- 
dence in his behalf; that he was indicted at this term of 
this court, and said indictment was returned on the Ist day 
of said term, and on the 3rd day of December, 187%; that 
on the 8rd day of said term of court, and on the 5th day 
of December, 1878, this defendant filed his application for 
a continuance, which said application was, on the 6th day 
of December, 1878, by the court, overruled, and said cause 
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set down for trial on the 2nd day of January, 1879; that 
one Wm. Ware, Jr., and one Charles Harris are material 
witnesses for his defense; that this affiant and his attor- 
neys were informed that said Wm. Ware, Jr., resided or 
was temporarily staying in Chariton county, Missouri, and 
that they were also informed that said Charles Harris was 
in St. Louis, Missouri, when last heard from, but as to the 
number of his residence or place of business they were 
unable to learn exactly; that the fact that said parties 
were material witnesses for the defendant, or as to what he 
could prove by them, was not known to him or to his at- 
torneys at the time of making of the former application 
for a continuance; that from the time of his arrest he has 
been kept in close confinement, with no means to employ 
counsel, and not until after his indictment had he any 
counsel to defend him; that as soon as he learned of said 
Witnesses, and what he could prove by them, which was 
one or two days after the former application for a continu- 
ance, he caused to be issued out of the clerk’s office of this 
court, asubpeena for said Wm. Ware, Jr., and said Charles 
Ilarris; that said subpeena for said Ware was sent to the 
sheriff of Chariton county, Missouri, with instructions to 
serve the same at once, and that the attorney of affiant 
wrote to said sheriff, giving him all the information he 
could in relation to the whereabouts of said Ware; that the 
attorney of affiant also wrote to said Ware a letter, addressed 
tohim at Salisbury, Missouri, where he learned said Ware 
was; that no letter has been received from said Ware or 
said sheriff; and that said sheriff, although repeatedly 
written to, has failed to answer or return said subpoena; 
that the subpcena issued for said Harris was sent to the 
sheriff of St. Louis county, and said sheriff has written to 
attorney of affiant that he has been unable to find said 
Harris; that said defendant has had no means to pay the 
fees of said witnesses, or to pay for serving subpcenas, or 
to pay for the necessary costs of taking the depositions of 
said witnesses, but that he expects to be able to secure the 
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attendance of said witnesses at the next term of this court 
if this cause is continued; that he expects to be able to 
prove, and will, as he is informed, prove by said Wm. Ware, 
Jr., that on the day of the killing of said Brown, said 
Brown had been following said defendant, arid in a dan- 
gerous, violent and threatening manner, made the first as- 
sault upon the defendant at the time of the killing, and 
brought on the difficulty which resulted in his death ; that 
one James Anderson is a material witness for the State 
against defendant, and said Anderson will swear, as affiant 
is informed, that on the day of the killing, and a few hours 
before, the defendant had threatened the life of said Brown, 
and that said Harris was present at the time said threats 
were alleged to have been made, and affiant states he will be 
able to prove by said Harris that no such threats were made 
against said deceased by defendant, as will be sworn to by 
suid Anderson. Affiant states that there are no other wit- 
nesses present at this term of court, or known to defend- 
ant, by whom he can prove the facts he expects to prove 
by said absent witnesses ; that said witnesses are not absent 
by the consent, connivance or procurement of the defend- 
ant; that this application is not made for vexation or de- 
lay, but that justice may be done; he, therefore, prays for 
the continuance of this cause till the next term of this 
court. 

The court gave for the State the following instruction 
which is complained of: The jury are instructed that a 
1 crimmvan raw: Person who brings on a difficulty cannot 
self-defense avail himself of the right of self-defense, in 
order to shield himself from the consequences of killing 
his adversary, however imminent the danger in which he 
may have found himself during the progress of the affray, 
and if in this case the jury believe from the evidence that 
the defendant prepared himself with a knife previous to 
the killing of deceased, and sought and brought on the 
encounter with said deceased, in order to wreak his malice, 
then there is no self-defense in the case. 
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Appellant’s counsel insist that there was no evidence 
upon which to predicate the instruction. They have 
overlooked the testimony of Albert Shroer, who stated 
that he saw defendant about six o’clock, at the bridge on 
McCarty street. He complained that Brown did not give 
him money enough for his work, and said if he did not 
give him more he would “cut or kill him with this knife 
before night.” “ Maguire had the knife in his hand at 
this time.” 

Whether defendant or deceased sought and brought 
on the difficulty, was submitted to the jury; and, with def- 
erence to the counsel, we think there was evidence tending 
to prove that defendant provoked the difficulty, and posi- 
tive evidence that he had a knife with which he 
said he would kill Brown, if be did not give him more 
money. The following instruction given by the court, was 
read to the jury and commented upon by the prosecuting 
attorney, but the court withdrew it from their consideration 
before the defendant’s counsel opened their argument to 
the jury: 

“The jury are instructed that the right of self-defense, 
to justify homicide, can only be exercised when there is 
reasonable cause on the part of the person attacked to ap- 
prehend a design on the part of the party attacking, either 
to commit a felony or to do some great personal injury, 
and that there is immediate danger of such design being 
accomplished, but such apprehension and fear must be such 
as would cause a reasonable man to act upon them. No 
mere words or threats to strike with his fist, not displaying 
or using a dangerous weapon, would be sufficient excuse 
or justification to take the life of the party so threatening 
and acting.” We cannot see that defendant was prejudiced 
by the reading of that instruction, since it was promptly 
withdrawn from the jury by the court. We do not deter- 
mine now whether the court might properly have given 
the instruction or not. 

The last instruction complained of, which we deem it 
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necessary to consider, was the following: The jury are 
2. evipence: de. iuStructed that by the statutes of this State 
fendant i "ts the defendant is a competent witness in his 
= own behalf, but the fact that he is a witness 
testifying in his own behalf, may be considered by the jury 
in determining the credibility‘of his testimony. 

The instruction simply declares the law. The statute 
authorizing the accused, in criminal cases, to testify in his 
own behalf, provides that the fact that he is the person on 
trial “may be shown for the purpose of affecting his or 
her credibility.” It certainly gives the jury, if properly 
composed, no information. And the legal proposition it 
asserts is incontrovertible. Reference is made by counsel 
to cases in California, Indiana, North Carolina and Illinois, 
in support of their view; but those cases are not analogous, 
nor does the principle announced in either of them sustain 
the objections made to the instruction given in this case. 
In People v. Rodundo, 44 Cal. 538, the court gave no 
instruction as to the credibility of the accused, and of this 
he complained. The court remarked on this subject: “It 
is now claimed that the statute which authorizes defend- 
ants in criminal cases to beeome witnesses, requires the 
court to instruct the jury in reference to the credit to be 
given to their testimony, and that failure to do so in this case 
was error.” “It has always been the province of the court 
to instruct the jury in the rules of law by which testimony 
is weighed and its credibility is tested. The rule does not, 
however, require the court, in every case, to explain to the 
jury how they are to consider and weigh the testimony.” 
We think that case an authority against the doctrine con- 
tended for by appellant’s counsel. In Nelson v. Vorce, 5d 
Ind. 455, the court instructed the jury that the evidence of 
parties to the action and of those related to them, as their 
sons and daughters, is not entitled to as much weight as 
the evidence of disinterested witnesses. That was an in- 
vasion of the province of the jury. The court determines 
when witnesses are competent, but the jury alone are to 
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determine their credibility, and it was not for the court to 
tell them that one witness was wore worthy of credit than 
another. It does not follow, however, that the court may 
not “instruct them in the rules of law by which testimony 
is weighed and its credibility tested.” In the case of Me- 
Rae v. Lawrence, 75 N. C. 289, the court held that it was 
error, upon the trial of a cause, where there was conflict- 
ing evidence, to charge the jury that: ‘“ Both the wit- 
nesses are gentlemen and it is purely a matter of memory.” 
None of these cases, it will be at once perceived, enunciates 
any principle condemnatory of the instruction we are con- 
sidering. The court did not in that instruction tell the 
jury what credit should be given to the defendant as a 
witness, but only what circumstances it was proper for 
them to consider in determining the credit to be given by 
them to his testimony. 

There was no impropriety in giving the instruction. 
A jury, composed of men of sufficient intelligence to sit 
upon a jury, need not be told that the fact that one is on 
trial for a crime may be considered by them in determining 
the credibility of his testimony. 

We come now to the application for a continuance. 
It was his first application within the meaning of the act. 
“requisites of afl His former application was refused—the 
davit cause Was not continued to another term, but 
postponed to another day in tke same term. Wag. Stat., 
sec. 6, p. 1039, provides that: “ Every court of record in 
which any suit is pending, may at any term, for good cause 
shown, continue such suit until the next term.” Section 
8, p. 1040, is as follows: ‘ Whenever either party to an 
action shall make a second application for a continuance 
thereof, on account of the absence of a material witness, 
the affidavit shall set forth the name of the witness and 
the facts he is expected to prove, if the court require it.’ 
The meaning of the two sections obviously is that if a 
party has once, on his application, had a continuance from 
one term to another term, and again applies for a continu- 
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ance, he shall give the names of the witnesses and state 
what he expects to prove by them. An application which 
is refused is not to be counted as an application under 
these sections. 

The defendant should not have been required to dis- 
close the names of his absent witnesses or what he ex- 
pected to prove by them, but, if that had been properly 
required, we are at a loss to perceive any defect in the 
affidavit filed in support of his application. It discloses 
all possible diligence, gives the names of the witnesses, 
what they would testify to, where they resided, as defend- 
ant had been informed, the issuance of subpcenas promptly 
after the information was obtained by him, and sending 
the subpeenas to the sheriffs of the respective counties in 
which the witnesses resided. He states that after the 
homicide he was immediately arrested and lodged in jail ; 
that he was without friends, acquaintances or money ; that 
he had no means, therefore, of procuring counsel. The 
testimony of the absent witnesses, conceding that they 
would have testified as he states they would, was material 
to his defense. It is not for the trial court to say that the 
affidavit is false, and, therefore, refuse a continuance. It 
must, for the purpose of the continuance, be taken as true, 
and it is to be regretted that defendant’s application was 
refused. So many judgments in cases of this character 
have been reversed by this court, within the past twelve 
months, that we feel a reluctance to add to the number, 
but, however the State and counties may suffer in the mat- 
ter of criminal costs and the other evils incident to a tardy 
execution of the criminal law, it is our solemn duty to see 
that not only the State, but persons accused of crime, have 
a fair and impartial trial. 

The Attorney-General objects to the affidavit, that the 
accused did not state therein that the facts which he alleged 
would be sworn to by the absent witnesses were true. He had 
pleaded “ not guilty,” and nothing in the act required him 
to swear in his affidavit to the truth of what the absent 
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witnesses would testify to. If, at his instance, there had 
already been several continuances of the cause, greater 
strictness might have been required in this respect. 

The circuit court has a discretion in the matter, and 
nothing but its abuse will warrant this court in interfering 

- aisere. With its exercise. When a party has had 

‘tion of trial court several continuances on his application and 
applies for another, the court may properly be more strict 
than on a first or second application, and any reasonable 
requirements made by the court, of the accused, in his 
affidavit for a continuance, will be sanctioned. This affi- 
davit contained all that was’ necessary, and more than the 
law required, to entitle defendant to a continuance, and we 
are constrained to reverse the judgment. The State v. 
Wood, 68 Mo. 444, is decisive of this. Greater diligence 
was used by Maguire than by Wood. 

Judgment reversed and cause remanded. All the 
other judges concur. 

REVERSED. 





WortHINGTON, Appellant, v. BRENT. 

Strays. The rights of parties under the statute concerning strays, 
( Wag. Stat., chap. 131, p. 1297,) are not affected by the fact that the 
owner had long been accustomed to allow his cattle to run at large 
in the neighborhood where they were taken up, or that the person 
finding them on his property knew who was their owner. 


Appeal from Barton Circuit Court.—Hon. J. D. Parkrnson, 
Judge. 


Robinson § Harkless for appellant. 
Morgan § Buller for respondent. 


Napton, J.—This action was brought by the owner of 
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several cows, heifers and calves, against the defendant, 
who took up the cattle about the 6th day of November, 
1873, as strays. 

The plaintiff, to prove the issues on his part, offered 
evidence as follows: That the cattle were the absolute 
property of the plaintiff. and that they had been accus- 
tomed to run upon the range at and about the premises, 
where taken up by defendant, for three years last past; 
that the cattle had been wintered on the farm of plaintiff; 
which farm is situated within two miles of the plantation of 
defendant; that there is a vacant space between said places, 
where the cattle had for years been accustomed to range, 
and that the herd in which the cattle ran was generally 
known in the neighborhood as plaintiff’s herd; that de- 
fendant was a renter on the plantation where defendant 
lived, and had only been there a few months; that the 
land about the places was prairie land and was but sparsely 
settled. 

The defendant, to prove the issues on his part, offered 
evidence as follows: That the cattle came upon his plan- 
tation on the 6th day of November, 1873, and were injur- 
ing his crops; that they were, by defendant, properly taken 
up on defendant’s plantation and posted as strays, and that 
said defendant was a householder, and that defendant did 
not know who the owner of said cattle was at the time 
they were taken up. 

This was all the material part of the evidence, where- 
upon the plaintiff prayed the court to declare the law to 
be: 1. That if the plaintiff was the owner of said cattle 
and owned a farm within two miles of said defendant’s 
plantation, and had for three years wintered so many of 
said cattle as were that old, and the balance each winter 
of their lives on said farm, and had been accustomed to 
allow his cattle for the same space of time to range on the 
prairie near and around his said farm and the plantation, 
where they were taken up, then said cattle were not strays, 
and the finding will be for the plaintiff. 2. The court de- 
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clares the law to be that a stray, within the meaning of 
the statute is, a domestic animal which has wandered away 
from its accustomed range and herd, and whose owner or 
the person in whose care or custody it is, is not generally 
known in the neighborhood where found. The court re- 
fused to give these instruetions, to which refusal the 
plaintiff excepted. 

The court then, at the instance of defendarit, declared 
the law to be as follows: 1. That if the animals described 
in the petition were found on the plantation of defendant 
on the 6th day of November, 1873, and were by defendant, 
or at his direction, taken up as strays, and within ten days, 
before a justice of the peace of the county, the defendant 
as the taker up made oath as required by law, and had the 
same appraised by two disinterested householders sum- 
moned by said justice, and their appraisement, embracing 
a description of the size, color, sex, age, marks and brands 
of said animals were entered by a justice in the book kept 
by him for that purpose, and within fifteen days after such 
appraisement, said justice delivered to the said defendant 
as the taker up of said animals on his stray book, and de- 
fendant immediately thereafter caused a notice to be set 
up at three of the most public places in the township con- 
taining a copy of the entry cn the justice’s stray book; 
the issues must be found for the defendant, unless the court 
finds from the evidence that at the time of such taking up 
defendant knew said animals to be the property of the 
plaintiff, either expressly or by necessary presumption. 
To the giving of this instruction the plaintiff, at the time, 
excepted. Under the law thus declared, the court, sitting 
as a jury, found a verdict for the defendant. 

The stray law has been on our statute book from the 
organization of the State, and is not materially different 
now from what it was in 1825. No definition of a stray 
is given in any of the statutes; indeed, none was neces- 
sary. The object of the law was to encourage farmers to 
take up such cattle and other animals as were found on 
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their plantations at a season of the year when feeding was 
usually required, and the main purpose was, by small pre- 
miums offered to the taker up, to benefit the owner who 
might in this way be enabled to trace his lost stock. The 
law was probably of greatly more importance in early 
times than now, and yet so small has been the litigation 
arising from it, that we can find only one or two cases on 
the subject, and in neither of them are any questions raised 
that are presented here. The additions to the statute, re- 
commended by the instructions of the plaintiff, may be 
beneficial, but they have not been adopted by the Legisla- 
ture. The instruction for defendant also contains a restric- 
tion not found in the law. I have been unable to find in 
the present stray law, or any one preceding it, from 1825 
down to the present, any prohibition against taking up 
strays on a plantation occupied by the taker up, because 
he knew the owner. Of course the plaintiff cannot com- 
plain of this. Judgment affirmed. 


AFFIRMED. 


Mertens et al., Appellants, v. LoEWENBERG. 


1. The Wife is a Necessary Party to an action by her husband to 
recover her interest in trust funds. 


) 2. A Personal Action cannot be united with one brought in a rep- 
resentative capacity. 


Appeal from Gasconade Circuit Court.—Hon. A. J. Seay, 
Judge. 


This was a suit instituted by the plaintiff, in right of 

his wife, and as administrator of the estate of Armin 

Kaempf, deceased, to recover $5,000 and interest from 

) Elizabeth Kaempt, wife of the defendant, being money 
obtained by her from the Life Association of America on 
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a policy issued on the life of Ferdinand Kaempf, deceased, 
for the use and benefit of the wife of said plaintiff, and his 
intestate, children of said Ferdinand Kaempf. 


Lay & Belch for appellants. 


The husband had the right of action without joining 
his wife. Cruchow v. Brown, 37 Mo. 38. She might have 
been a party, but a complete determination could be had 
without her presence. Where a discharge by the husband 
alone is a complete acquittance, he may sue alone. Hapgood 
v. Houghton, 22 Pick. 480. A legacy accruing to a wife, 
either before or after coverture, may be recovered by the 
husband in his own name. Jones v. Patterson, 11 Barb. 
572. The act of 1875 has in no wise changed the status 
of husband and wife, it only protects her property as against 
the husband’s creditors, and establishes a different rule be- 
tween creditors and the wife as to the effect of possession. 
[It has always been the law that in cases of legacies the 
wife's distributive share in an intestate estate accruing to 
her after coverture, can be recovered by the husband. 
Garforth v. Bradley, 2 Ves. Sr. 675; Carr v. Taylor, 10 Ves. 
578; Schuyler v. Hogle,3 Johns. Ch. 196; Tucker v. Gor- 
don, 5 N. H. 564; Ross v. Wharton, 10 Yerg. 190; Goddard 
v. Johnson, 14 Pick. 352. By authority, the action could 
be maintained by the husband alone. But should it be 
otherwise, the objection could not be raised by demurrer, 
but should have been taken by answer, for the reason that 
it does not appear clearly upon the facts of the petition 
that the money came tu the wife before coverture. 


Rudolph Hirzel and John R. Martin for respondents. 


Norton, J.—The only question presented in this case 
is, Whether the trial court erred in sustaining the demurrer 
to the petition filed by defendants. 

The petition sets out that one Ferd. Kaempft, former 
husband of defendant, Elizabeth Loewenberg, had his life 
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insured in the Life Association of America, in the sum of 
$5,000, for the benefit of his children, but that it was pro- 
vided in the policy of insurance, that his wife, Elizabeth, 
should draw and receive said $5,000 from the said Life 
Association in trust for his children, upon the death of 
said Ferd. Kaempf; that said Ferd. Kaempf died intestate 
in January, 1870, and that on the 16th of March,1870, said 
sum of $5,000 was paid by said Life Association of America 
to the defendant, Elizabeth Loewenberg, then Kaempf, wid- 
ow of said deceased; that the defendant, Elizabeth Loe- 
wenberg, then Kaempf, widow of said Ferd. Kaempf, after- 
wards inter-married with her co-defendant, A. Loewen- 
berg, who is now her husband; that said Ferd. Kaempf 
left surviving him two children, a daughter, Amanda 
Kaempf, who inter-married with complainant, G. A. Mer- 
tens, her present husband, and a son, Armin Kaempf, who 
shortly thereafter died intestate, and of whose estate G. 
A. Mertens, the complainant, became administrator, and 
is now acting as such; that the complainant, G. A. Mer- 
tens, as the husband of said Amanda Kaempf, now Mer- 
tens, and as the administrator of said Armin Kaempf’s 
estate, is entitled to have and recover of defendants said 
sum of $5,000 with ten per cent. interest ; that he has duly 
demanded the same, and payment thereof was refused, 
wherefore he prays judgment against defendants for said 
sum and interest and costs. 

The said petition of complainant. in its second count, 
further sets forth: That defendant, Elizabeth Loewen- 
berg, has, since the receipt of said $5,000, inter-married 
with Adolph Loewenberg, and has, therefore, no capacity 
to act as trustee; that defendant, Elizabeth Loewenberg, 
is justly indebted to the plaintiff in the sum of $5,000, and 
interest from March 16th, 1870, and that she refuses to pay 
the same, and the plaintiff has now commenced suit for 
the recovery thereof; further, that defendant, Elizabeth 
Loewenberg, loaned to plaintiff, G. A. Mertens, $2,674.61, 
and that plaintiffs have reason to believe, and do believe, 
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that the money so loaned to the plaintiff, G. A. Mertens, 
is the same that defendant recovered on the said life policy 
above stated ; that these defendants, at the November term 
1875, of the Gasconade circuit court, recovered a judgment 
again said G. A. Mertens, and others as security, for the 
sum of about $3,000, and that defendants are t hreatening to 
issue executions on said judgments, and levy and make the 
money from said G. A. Mertens; that the defendant, Eliz- 
abeth Loewenberg, is insolvent, and has no property except 
a certain house in the town of Hermann, of which the title 
is in dispute, and is so precarious as to render the same 
worthless as a security, and that plaintiffs are, therefore, 
in danger of losing the money due them from defendants, 
and that the same will be entirely lost unless the defendants 
be restrained from collecting the same until plaintiffs may 
recover judgment for the money so due them; that the 
plaintiffs have no adequate remedy at law, and no means 
of recovering the money due them, other than to have de- 
fendants erjoined from collecting said judgment, against 
said G. A. Mertens, until plaintiffs can recover in the suit 
against defendants, the amount received by said Elizabeth 
Loewenberg, as trustee for plaintiff. 

The facts admitted by the demurrer, show that 
Amanda, the daughter of Kaempf, deceased, and the wife 
| cme wire ws a Of Plaintiff, acquired an interest in the insur- 
NECESSARY PARTY ance money sued for previous to her marriage 
with plaintiff, and we think that under section 1, Acts 
1875, pages 61, 62, she was a necessary party to the action. 
The act provides “that any personal property, including 
rights to action, belonging to any woman at her marriage, or 
which may have come to her during coverture, by gift, be- 
quest or inheritance, or by purchase with her separate money 
or means, or be due to her as wages of her separate labor, 
or have grown out of any violation of her personal rights, 
shall, together with all income, increase and profits thereof, 
be and remain her sole and separate property, and under 
her sole control, and shall not be liable to be taken by any 
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process of law for the debts of the husband.” The object 
of this statute would be defeated if plaintiff were allowed 
to sue for and recover in his own name and for himself, 
the interest of his wife in the money held in trust for her 
by defendant, and she not having been a party, the petition 
was totally defective. 

The demurrer to the petition was also well taken on 
the further ground, that Mertens, as administrator of 
i sn elated ae Kaempf, deceased, could not in the same aec- 
=e. tion, claim a debt due to himself personally, 
and also a debt due to him in his representative character 
as administrator. Dicey on Parties, 236; Yates v. Kimmel, 
5 Mo. 87. 

Judgment affirmed, in which the other judges concur. 


AFFIRMED. 


BorewaLp v. FLEMING, Appellant. 
1. Appeals from Justices of the Peace: “isupGMentT By perautr.”’ 
A judgment rendered when a defendant is present, either in person 
or by attorney, though neither takes any part in the proceeding, is 
nota “judgment by default” within the meaning of these words 
as used in the statute providing for appeals from justices of the 
peace. Wag. Stat., # |, 2, p. 846. 


2. Casein Judgment. Ina suit before a justice of the peace, de- 


fendant obtained a continuance. On the day to which the case had 
been continued his attorney appeared and asked for a further con- 
tinuance, on the ground that the date of the trial had been mistaken 
by the defendant, who, with his witnesses, was therefore absent. 
The motion being overruled, the attorney stated he had nothing 
further to say, and the justice having heard the plaintiff's evidence 
rendered judgment in his favor; Held, that this was not a “ judg- 
ment by default’ within the statute. 


Appeal from Jefferson Circuit Court.—Hon. L. F. Drxyine, 
Judge. 
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Section 1 of the statute concerning appeals from a jus- 
tice of the peace’ to the circuit court, provides: “ Any 
person aggrieved by any judgment rendered by any justice 
of the peace, except a judgment by confession, may, in 
person or by agent, make his appeal therefrom, unless 
otherwise provided by law, to the circuit court of the same 
county where the judgment was rendered.” Section 2. 
“ But no appeal shall be taken from a judgment by default 
as of non-suit, unless within ten days after the rendering 
of such judgment, application shall have been made to the 
justice by the party aggrieved, to set the same aside, and 
such application shall have been refused.” 


E. B. Cowan for appellant. 
Philip Pipkin for respondent. 


Henry. J.—Borgwald sued Fleming before a justice 
of the peace. On the return day of the summons, defend- 
ant appeared before the justice and obtained a continuance 
of the cause to the 19th day of February, 1876. On that 
day the justice called the case for trial, and defendant’s 
attorney filed a motion, asking for a continuance, on the 
ground that the defendant was mistaken in the date to 
which it was continued, and was, therefore, absent, as were 
also his witnesses, and his attorney offered to get the afli- 
davit of defendant to the effect, that “he had misunder- 
stood the day set for trial.” The justice overruled the mo- 
tion, and, thereupon, defendant’s attorney stated that “ he 
had nothing further to say,” and the justice having heard 
testimony adduced by plaintiff, gave him a judgment for 
$88 “in default.” 

Within ten days defendant applied for an appeal, 
withont having first applied to the justice to set aside the 
judgment. The circuit court, to which the case was ap- 
pealed, dismissed the appeal, because the defendant had 
not applied to the justice to set aside the judgment. [If it 
was a judgment by default, the circuit court did not err in 
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dismissing the appeal. If the justices’ judgment was not 
a judgment by default, the judgment of the circuit court 
must be reversed. 

Section 15 of the act in relation to justices’ courts, (2 
Wag. Stat., p. 831,) is as follows: “ When a defendant 
who has been duly served with process, or when a defend- 
aut who has once appeared to a suit, the trial of which 
has been adjourned, shall neglect to appear within three 
hours after the return of the process, or the adjourned 
term, the justice shall proceed in the cause in the following 
manner,” &c. It then proceeds to authorize the justice, 
if the suit be founded upon an instrument of writing, pur- 
porting to have been executed by the defendant, and is for 
a liquidated amount, to render judgment by default, &c. 
If the suit be not founded upon an instrument of writing, 
as specified in the preceding clause, and plaintiff appear, 
the justice shall hear plaintiff’s aJJegations and proofs, and 
if the evidence warrant it, the justice shall render judg- 
ment by default, &«. The 17th section, page 832, author- 
izes the justice, on the application of defendant, to set 
aside the judgment by defuult directed in section 15. 

Whatever a judgment by default at common law may 

“have been, the judgment by default contemplated in these 
sections, is one rendered in a cause to which defendant has 
not appeared at the return day of the summons, or at the 
day set for trial. If defendant is present, either in person 
or by attorney, when the judgment is rendered, it is not a 
judgment by default, within the meaning of the statute, 

although defendant may say nothing. The statute, then 
substantially the same, received this construction as early 
as 1830, in Thompson v. Curtis, 2 Mo. 209, and Thompson rv. 

Curtis, Ib. 230. In this case defendant appeared by his 

attorney and applied for a continuance. It does not ap- 
pear that his appearance was in order to make that motion, 
and for no other purpose; and if it did, we are not pre- 
pared to say that it would make any difference. The case 
of Barnett v. Lynch, 3 Mo. 369, was one in which defendant 
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appeared, and there being a mistrial by a jury, it was con- 
tinued, and defendant failing to appear on the day to which 
it was continued, judgment by default was rendered against 
him. This court held that before he could appeal from 
that judgment it was necessary for defendant to apply to 
the justice to set aside the judgment by default. Why it 
is cited by respondent is not clear to us. It certainly is 
not in conflict with the cases referred toin 2 Mo. Defend- 
ant in that case was not present, either in person or by 
attorney, when the judgment was rendered, while in those, 
as in this, defendant was present, either in person or by 
attorney. The judgment of the circuit court is reversed 
and cause remanded. All concur. 


REVERSED. 


Pryor v. Tue St. Lovrs, Kansas Crty & Nortuern Ralt- 
way CoMPANY. 


Railroads: KILLING sTOCcK: SPEED OF TRAIN: NEGLIGENCE. The failure 
to stop or check a train, in order to avoid a collision with stock on 
the track, does not constitute negligence, where such stoppage 
or checking would endanger persons and property intrusted to the 
railroid for transportation. Aliter, where checking the speed of a 
train or stopping it would avoid the collision and could be done 
with safety to property and passengers. 


Appeal from Schuyler Circuit Court—Hon. Joun W. Henry, 
Judge. 


Wells H. Blodgett and Higbee & Shelton for appellant. 


Norton, J.—On the 25th day of August, 1875, plaintiff 
filed a statement before M. H. Lewis, a justice of the peace, 
Prairie township, in Schuyler county, complaining, among 
other things, that defendant, in June, 1875, ran its train of 
cars upon one of plaintiff’s cows by its carelessness and 
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negligence, whereby said cow was crippled and damaged ; 
that said crippling was done on a part of defendant’s road 
in said township, not fenced on the sides thereof, and pass- 
ing along and through uninclosed prairie lands, without 
cattle guards at the crossings. Summons was issued and 
served, and on September 21st 1875, the cause was tried, 
resulting in a judgment for plaintiff. An appeal was reg- 
ularly taken to the circuit court of said county, and upon 
a trial de novo, jadgment was rendered for plaintiff for $15. 

It was agreed by counsel for plaintiff and defendant 
that the injury complained of occurred on the line of de- 
fendant’s railroad, within that portion of the town of Green- 
top, aduly incorporated town in Schuyler county which is 
luid off into blocks, lots and streets, the plat of which town 
is duly executed and acknowledged, showing that it is so 
laid off as before stated, and that said plat was on file in 
the proper office previous to the date of the injuries com- 
plained of; the cow was struck and crippledeby a heavy 
through freight train goiny south, moving at the rate of 
six miles per hour, at a poiut about half way up a heavy 
grade about one mile long, and that the cow was struck in 
the night. 

Defendant asked the following instructions, of which 
those numbered one and four were given, and three, five and 
sixrefused: 1. The court declares that the killing and erip- 
pling of plaintiff’s stock having occurred within that part 
of the town of Greentop platted and laid off on both sides 
of defendant’s road into blocks, lots, streets and alleys, the 
plaintiff cannot recover, unless he proves by a preponder- 
ance of the testimony that the defendant was guilty of 
actual negligence in killiug and crippling the stock sued 
for. 3. If the court finds from the testimony that plaint- 
iff’s cow was crippled by a heavy through freight train 
moving south, and at a point about half way up a heavy 
grade about one mile in length, and between fifty and one 
hundred yards south of a sharp curve, and when so strik- 
ing said cow said train was moving at the rate of six miles 
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per hour, the verdict will be for the defendant on that 
issue. 4. If said train could not have been safely checked 
or stopped, so as to avoid a collision with said cow, the 
verdict will be for defendant on that issue. 5. If, in case 
said train had been stopped to avoid a collision with said 
cow, it would have been unable to ascend said grade with- 
out backing down to the level at the foot of said grade, 
the verdict will be for the defendant on that issue. 6. In 
actions for killing stock within that portion of towns and 
cities platted and ‘aid off into blocks, lots, streets and 
alleys, before plaintiff can recover for such killing and 
crippling, he must prove actual negligence. The speed of 
the train is not an element of negligence. 

It was held in the case of Wier v. St. Louis § Iron 
Mountain R. R. Co., 48 Mo. 558, and also in Lloyd v. The 
Pacific R. R. Co., 30 Mo. 199, that notwithstanding the 
provisions of Wag. Stat., sec. 5, p. 520, the law will not 
presume negligence on the part of a railroad company from 
the killing of stock within the corporate limits of a town 
or city. The benefit of this principle was given defendant 
to the fullest extent in the first instruction, and as the 
question of negligence was properly submitted therein, at 
the request of defendant, we are absolved from making an 
investigation as to whether there was any negligence au- 
thorizin,; it to be given. — 

We have been cited to several authorities from other 
States to sustain the objections to the action of the court 
in refusing the third, fifth and sixth instructions. The 
question involved in them as to whether the speed of the 
train at the time the stock was killed, was to be considered 
us an element of negligence having been passed upon by 
this court in the case of McPheeters ». The Hannibal § St. 
Jo. R. R. Co., 45 Mo. 22, where a cow was killed at a pub- 
lic crossing within the corporate limits of the town of 
Palmyra, we deem it unnecessary to look for a rule else- 
where upon that subject. It was observed by Judge Wag- 
ner, in that case, ‘ that the train was running at full speed, 
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at the rate of ten or twelve miles an hour, the usual speed 
of freight trains, and it is questionable whether such a rate 
of speed, at a public crossing where people are continually 
traveling and stock crossing, ought not of itself to be held 
as negligence. At any rate this, in connection with other 
circumstances, was proper for the consideration of the 
jury, and from which they might reasonably infer negli- 
gence.” Doubtless many cases of injuries to stock wan- 
dering on the track of a railroad at crossings and stations, 
within the corporate limits of a town, may occur where 
neither the speed of the train nor failure to slacken its 
speed or stop it to avoid such injury would be considered 
elements of negligence. In all such cases where the rate 
of speed, with which a train was being moved, would be 
necessary for the safety of passengers or property being 
carried, the rate of speed would not be negligence; nor 
would the failure to check its speed or stop it to avoid col- 
lision with stock thus found on its road constitute negli- 
gence, when such checking or stoppage would imperil or 
endanger the persons and property intrusted to it for 
transportation. But when stock is discovered on the track 
at such: places, and checxing the speed of the train, or 
stopping it would avoid injury to them, and either could 
be done with safety to property and persons on board, the 
company would be chargeable with negligence if it omitted 
to do so. While we thiuk, as was held in the case of 
Maher v. The Atlantic & Pacific R. R. Co., 64 Mo. 262, that 
no rate of speed is negligence per se, we are unwilling to 
say, as we are asked to do in this case, that the rate of 
speed may not be considered as av element of negligence 
in connection with other circumstances attending an injury 
to persons or stock found on the track of a railroad in 
cities and towns where they are not required to fence. 
The rule is that the company shall regulate its own rate of 
speed as regards others than passengers, and that in so 
regulating it, there must not only be a careful regard for 
passengers and trains, but also a proper regard for hyman 
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life and property in running through towns and cities even 
where there are no public crossings. Maher v. The Atlantic 
§ Pacifie R. R. Co., supra; Gorman v. The Pacifie R. R. Co., 
26 Mo. 441. Judgment affirmed, all concur except Judge 
Henry, not sitting. 

AFFIRMED. 


Baver v. Tue Kansas Pacrric Ratpway Company, Appel- 
lant. 


Railroad Crossing: FAILURE TO RING ORK WHISTLE: NEGLIGENCE. A 
way provided by a railroad company across its own grounds for in- 
gress to and egress from its depot is not a “traveled public road or 
street,” within the meaning of Wagner’s Statutes, sections 38, 39, 
page 310. The requirement that the bell shall be rung or the 
whistle sounded whenever the locomotive approaches within eighty 
rods of a crossing of such street or road, does not apply to such a 
way. Hence, if a train in crossingsuch a way runs over and injures 
property, the liability of the company is not fixed merely by show- 
ing failure to ring the bell or sound the whistle. There must be 
proof of actual negligence. Such failure may, however, be shown 
as evidence of negligence. 


Appeal from Jackson Circuit Court.—Hon. 8. H. Woopson, 
Judge. 


Action to recover damages for injuries to plaintiff’s 
horse and wagon. It appeared in evidence that the plaintiff 
had delivered a load of freight at the depot of the railroad 
company, and was in the act of driving out of the depot 
yard or grounds when a train belonging to the company, 
backing through the yard, ran over and maimed plaintiff’s 
horse and broke his wagon. There were several tracks 
running parallel with each other. Plaintiff was crossing 
them at the place provided by the company for ingress to 
and egress from the depot. The contention between the 
parties was whether the bell was rung or the whistle was 
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sounded on the locomotive of the backing train as it ap- 
proached the crossing, whether a number of empty cars 
left standing on one of the tracks so obstructed the view 
as to prevent the approach of the train being observed, 
and if so, whether they were unnecessarily there; also, 
whether the plaintiff kept a proper lookout. Upon these 
points both sides offered evidence. 

The court, at the instance of the plaintiff, instructed 
the jury as follows: 1. If you find from the evidence that 
the plaintiff in the due course of his business, while cross- 
ing the defendant’s railroad track, with his wagon and team, 
at the usual crossing of such track leading to or from de- 
fendant’s depot, met with the accident complained of by 
reason of a collision with defendant’s train of cars; and 
that the agents in charge of said train did not give the 
signals by ringing one bell for eighty rods before approach- 
ing said crossing and continuously up to and across the 
same; and that plaintiff was guilty of no negligence on 
his part in contributing directly to said collision, you shall 
find for plaintiff, provided you further find that the place 
where said accident occurred was used as a public road by 
consent of defendant, and that the said accident was caused 
by reason of the neglect of said agents of defendant to 
give such signal. 

2. You are instructed that it is the duty of all rail- 
road companies in passing through incorporated cities in 
this State to have a bell on each locomotive engine, and to 
ring it at a distance of at least eighty (80) rods from the 
place where any railroad train crosses any traveled public 
road or street, and be kept ringing until after crossing such 
road or street. 

3. You are instructed that the plaintiff’s right to use 
said crossing was not inferior or subordinate to that of de- 
fendant; that each had a right to use said crossing in a 
lawful manner, and each was bound to use caution, care 
and diligence to avoid accidents, and unless you find that 
the acts of the plaintiff were the direct and proximate 
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cause of the accident, you shall find for him, provided, 
the accident was produced by negligence on the part of 
defendant. 

4. You are instructed that if you believe from the 
evidence that defendant’s agents left standing a train or 
number of box cars unnecessarily upon the side track, and 
which obstructed the view of the approaching train from 
the point where plaintiff started from said depot, and that 
the same could not be and was not seen by plaintiff until 
too late to avoid the collision, and that by reason thereof 
said injury was produced, and that the plaintiff was not 
guilty of negligeucegu his part, which contributed directly 
to produce the injury, plaintiff must recover. But in de- 
termining whether plaintiff was guilty of negligence which 
contributed directly to produce the injury above men- 
tioned, he should have exercised such care and prudence 
as aman of ordinary caution would have used in view of 
the situation of said box cars, aud the failure to exercise 
such care was negligence on his part. 

5. You are instructed that the law did not require 
the plaintiff to get out of his wagon and go to the track 
to look for the approach of trains, or to stand upon his 
wagon and go to the track in that position in order to 
obtain a better view, but he had a right to rely upon the 
presumption that the defendant’s agents would use ordi- 
nary caution, care and diligence to avoid all accidents at 
said crossing. But should you find that said place of cross- 
ing was more than ordinarily dangerous to persons crossing 
said track, and was known to be so to plaintiff, he was 
bound to use such care and pradence as a man of ordinary 
caution would use under the circumstances. 

6. You are instructed, if you find from the evidence 
that the crossing aforesaid is the only one leading to de- 
fendant’s depot, and was, at the time the accident occurred, 
in constant use by persons transacting business with de- 
fendant, and the defendant had knowledge of the same, 
and permitted persons to continue in the use of the same 
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without protest or remonstrance, the defendant was bound 
to use the same precautions in the approach of trains to 
said crossing as is required of it in the approach of trains 
to traveled public roads and streets in cities. 

7. It is admitted that the defendant was, at the time 
of this accident, the owner of the land over which this 
crossing was made. 

There was a verdict and judgment for plaintiff, and 
defendant prosecuted this appeal. 


Pratt, Brumback & Ferrey for appellant. 
Rucker Bros. for respondent. e 


Napton, J.—The instructions given by the court in 
this case are obviously based upon the assumption that the 
road upon which the damage occurred, was a “ traveled 
public road or street,” within the meaning of the 39th 
section of article 2 of our statutes concerning railroad 
companies. 1 Wag. Stat., p. 310. That section requires 
not only the ringing of the bell of the locomotive, within 
eighty rods of such crossing, but it requires sign-boards, 
with painted advertisements in capital letters, of “ Rail- 
road Crossing—Look out for the Cars.” The act of 1875, 
on the same subject, goes further, and requires planks to be 
laid and the road to be macadamized. Acts 1875, p. 130. 
A bare reading of the statute concerning roads and high- 
ways, (2 Wag. Stat., p. 1218,) is enough to satisfy any one 
that the road to the defendant’s depot, on which this acci- 
dent occurred, is not such a “traveled public road” as is 
referred to in the 38th section of the railroad law. Indeed, 
the court that tried this case seems to have been of that 
opinion, but to have, also, thought that the statutory rule 
in regard to crossing public roads might, with propriety 
and by analogy, |e applied to the crossing of a road not 
public, within the statutory definition, but made public by 
the consent of the railroad company. Hence, the court, 
in the second instruction for plaintiff, recited the statute, 
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and declaring it applicable to all railroad companies pass- 
ing through incorporated cities, applied it directly to 
defendant, and based the first instruction entirely on the 
ground of a failure to ring the bell within eighty rods of 
this crossing, provided the jury were satisfied that this road 
was used as a public road by consent of defendant. The 
38th section of our statute had, in reality, nothing to do 
with the case. It did not fall within its provisions, nor 
within any other provision of the statute which we have 
been able to find. “Who was responsible for the damage 
depended on common law principles, there being no statute 
relating to the case. If the railroad company was guilty 
of negligence, which occasioned the injury, without negli- 
gence on the part of plaintiff, it was clearly responsible. 
That negligence might consist in not ringing a bell or sound- 
ing a whistle, or in allowing an unnecessary accumflation 
of cars on its side-track to intercept a view of an approach- 
ing train, or in failing to use any other precaution which 
it was its duty to provide. The question is simply whether 
the defendant was guilty of negligence, and of this the 
jury are the judges. There is no statutory regulation on 
the subject. 

In regard to contributory negligence on the part of the 
plaintiff, it is likewise a question for the jury. Whether 
the plaintiff ought, under the circumstances, to have got- 
ten out of his wagon, or stood up on it in approaching the 
crossing, is a question for the jury. If he was guilty of 
contributory negligence he was, of course, not entitled to 
recover. It is unnecessary to notice the instructions in 
detail. The judgment must be reversed and the cause re- 
manded. Judge SHerwoop absent. 

REVERSED. 
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Kircnen et al., Appellants, v. Tuk Sr. Lours, Kansas Crry 


1. 





& Nortuern Rartpway Company. 


Railroad Corporation: MANAGEMENT, NOT FRAUDULENT: DIREC- 
TORS INTERESTED IN CORPORATE conTRACTS. The North Missouri 
Railroad Company being heavily indebted and unable to negotiate 
a sale of its bonds, or otherwise provide the means necessary for 
the completion of its road, an association was formed, the object of 
which, as expressed in its articles, was the purchase of the bonds, 
and ultimately, if found profitable to do so, the purchase of the 
road itself, provided the association could obtain the control of the 
company. The bonds were subsequently purchased of the com- 
pany, and the association was allowed to name a majority of the 
directors. This transaction being assailed as fraudulent, because 
the control of the company was surrendered to the association, and 
because the association looked to the ultimate acquisition of the 
road; Held, that these facts did not establish frand. The control 
of the directory was nothing more than a proper security for the 
due application of the money advanced on the bonds; and it would 
not be presumed that the contemplated purchase of the road was 
intended to be made in any other than a lawful manner and under 
circumstances which would authorize it. 

It was further objected that the transaction was constructively 
fraudulent, because, at the time of its consummation three of the 
directors of the company were members of the association; Held, 
that if this were the fact, it would not make the sale void. 
Railroad Corporation Contract: consiperation. The proceeds 
of the bonds mentioned above proving inadequate to complete the 
road, another association, known as the St. Louis & North Missouri 
Association, contracted with the company to furnish the money 
necessary for its completion, and for the payment of certain mort- 
gage obligations then about to become due, and also to purchase 
and hold the company harmless from a matured lien on the road 
then held by the State for $7,000,000. The cash outlay to be made 
under this coniract amounted to about $2,000,000. In pursuance of 
the terms of the statute which authorized the sale of the State's 
lien, the association gave a bond in the sum of $500,000 conditioned 
for the ea:ly completion of the road. In return for these assump- 
tions and liabilities, the company issued to the association $4,000,- 
000 of second mortgage bonds, and $5,000,000 of stock; Held, that 
these were issued upon sufficient consideration. 

Contract with Directors Voidable. ‘Shortly after the fore- 
going contract was proposed to the company, and before it was for- 


mally accepted, several of the directors of the company became 
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members of the association; Held, that this fact rendered the con- 
tract, when made, voidable, but not absolutely void. 


Laches of Stockholders. An it appearing further that the 
existence of the contract and the issue of the second mortgage 
bonds had been reported to a meeting of the stockholders shortly 
after it was made, and that they made no objection and no cffer of 
aid to the company, but permitted the association to proceed and 
expend its money in building th: road; Held, that after the lapse 
of five years it was too late for stockholders to impeach the trans- 
action. 

Insolvent Corporation: crepirors MAY COMBINE FOR SELF-PRO- . 
TECTION WITHOUT FRAUD. Default having occurred in the payment 

of interest on the second mortgage bonds above mentioned, a sale 

was made under the mortgage, at which the road was purchased, 

by an egent, for the Illinois, Missouri& Kansas Association, an asso- 

ciation whose capital was subscribed in part by some of the direc- ‘ 
tors and other stockholders of the company, who were also creditors, 

and by mortgage bondholders and other creditors, but largely, also, 

by outside parties. This association was formed forthe express 

purpose of buying the road and re-organizing it under a new corpor- 

ation; J/feld, that there was no fraud in this. The law does not 

prohibit the creditors of a corporation from combining for the pur- 

pose of protecting themselves by purchasing its property when 

legally brought to sale, provided it is no part of the agreement to 

prevent competition at the sale or to use any unfair advantage. 

Trustee Selling to Himself. The trustees who made the sale 
were themselves members of the association which made the pur- 
chase, their interest amounting to one thirty-fourth part of the 
whole capital of the association; Held, that this fact did not render 
the sale void, but it gave the company the right to redeem, pro- 
vided the right was exercised within a reasonable time and before » / 
the intervention of new equities. 

Acquiescence of cestui que trust. The second mortgage was 
executed in 1868, and was reported at the next meeting of the stock- 
holders as a liability of the company. The sale took place in Au- 
gust, 1871. This suit was brought in July, 1873, and the amended 
petition on which the case was tried, was filed in December, 1874. 
The plaintiff was all the time a stockholder, was present at the 
sale, and though he believed the mortgage to be illegal and void, 
sought no information from the trustees, and made no effort to stop 
the sale. He subsequently agreed to convert all of his stock into 
stock of the corporation created by the members of the association 
for the purpose of owning and operating the road, and did actually 
so convert, and afterwards sold a part of it for cash. The proceeds 
of the second mortgage bonds were Used in completing the road, 
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and between the date of the sale and the bringing of this suit, other 
large sums of money had been expended by the new corporation in 
improving the road, and more than one-half of its stock had passed 
into the hands of innocent purchasers. Plaintiff bought the greater 
portion of his stock in the old company after the road was adver- 
tised for sale, at one-tenth to one-twentieth of its par value; Held, 
that these were such circumstances of delay, acquiescence and 
ratification as cut off the plaintiff’s right to redeem. While a cestui 
que trust has a right to come into a court of equity and ask that a 
sale of trust property made by a trustee to himself be set aside, his 
coming must be timely; he has no right to lie idly by until new 
equities arise, and speculate on the success or non-success of the 
investment or transaction of which he complains, and see others, 
in good faith and without fraud, by a vast expenditure of money, 
make that valuable which was before valueless, and then come and 
ask the aid of the chancellor to enable him to appropriate to him- 
self such benefits and advantages. 


Stockholders Chargeable with Knowledge of Corporate 
Records. Held, also, that as the plaintiff was a stockholder in the 
company, and all the facts in relation to the execution of the mort- 
gage, the circumstances under which it was made, and the sale of 
the bonds were shown by the records of the company, he was 
chargeable with knowledge of them, and must be held to have been 
cognizant of the frauds committed, if there were any, especially as 
he declined to make any inquiries of the trustees making the sale. 
Ignorance, under such circumstances, may well be imputed to him 
as knowledge. 

Equities of Stockholders when Directors buy Corporate 
Obligations at a Discount. The second mortgage not covering 
certain portions of the property of the North Missouri Railroad 
Company, the Illinois, Missouri & Kansas Association, for the ex- 
press purpose of acquiring those portions, bought up the greater 
part of the floating debt of the company at a discount, caused judg- 
ments to be obtained against the company on these claims at their 
face value, in the name of individual members of the association, 
had the road with all its property again sold under these judgments 
and became the purchaser as before. The directors of the North 
Missouri Railroad Company were at the time members of this asso- 
ciation, but they were also creditors of the company to a very large 
amount, and were liable on its obligations as indorsers, and other 
members of the association were also creditors to a large amount: 
Held, that none of these circumstances rendered the sale per se 
fraudulent and void. The judgment for the face value of the claims 
may have been excessive and improper; but before there could be 
a divestiture of the title acquired under the sale, equity would, at 
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the very least, require the plaintiffs to repay the amount actually 
expended in purchasing them. 


Appeal from St. Louis Circuit Court. 
Pope & McGinnis for appellants. 


I. The sale of the North Missouri Railroad under the 
second mortgage was illegal, for the following reasons : 
Humphreys and Vail, the trustees making the sale, were 
purchasers. A trustee in a deed of trust executed to se- 
cure a debt of any kind, cannot purchase at his own sale. 
«“ A total disability is enjoined to take away all tempta- 
tion.” Grumley v. Webb, 44 Mo. 451; Thornton v. Lrwin, 
43 Mo. 153; Reddick v. Gressman, 49 Mo. 889; MeNees v. 
Swaney, 50 Mo. 388; Benham v. Rowe, 2 Cal. 887; Hull v. 
Voorhis, 45 Mo. 555; Gaines v. Allen, 58 Mo. 537; Worm- 
ley v. Wormley, 8 Wheat. 421; Davoue v. Fanning, 2 John. 
Ch. 251; Michoud v. Girod, ‘4 How. 503; Spencer’s Eq. 
Jur., 428; Perry on Trusts, §§ 199, 602 v, 602 w; Hawley 
v. Cramer, 4 Cow. 735, 2 Sug. on Vendors, (7 Am. Ed.) b, 
p. 887; Robbins v. Butler, 24 Ill. 387; Kerr on Fraud & 
Mist., 155; and this irrespective of the motives of the 
trustees or the sufficiency of the price paid. Rea v. Cope- 
lin 47 Mo. 83; Moore v. Moore, 5 N. Y. 256; Gardner v. 
Ogden, 22 N. Y. 343; Scott v. Freeland, 7 8S. & M. 409; 
Boyd v. Clements, 14 Ga. 639; Jewett v. Miller, 10 N. Y. 402; 
Fox v. Mackreth, 1 Eq. Cas., (4 Am. Ed.) 240; Slade v. Van 
Vechten, 11 Paige 21; Iddings v. Bruen, 4 Sandf. Ch. 223; 
Railroad Co. v. Howard, 7 Wall. 392; Torrey v. Bank of 
Orleans, 9 Paige 664; Mapps v. Sharpe, 32 Ill.14; Kerr on 
Fraud & Mist., 157. 

2. This sale was also illegal because twelve out ot 
thirteen of the directors, and the superintendent and the 
treasurer of the North Missouri Railroad Company were 
largely interested in the purchase. Aberdeen R. R. Co. v. 
Blaikie, 1 McQueen 461; Cov. & Lex. R. R. Co. v. Bowler, 
9 Bush 468; Port v. Russell, 36 Ind. 60; Bentley v. Craven, 
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18 Beav. 75; Great Luz. Ry. Co. v. Macquay, 25 Beav. 586, 
592; York § Midland Ry. Co. v. Hudson, 19 Eng. L. & Eq. 
365; Butts v. Woods, 37 N. Y. 317; Cumberland Coal Co. 
v. Sherman, 30 Barb. 571,188; Kehler v. B. R. F. Iron Co.. 
2 Black 715; Jackson v. Ludeling, 21 Wall. 616; Richard- 
son v. Jones, 3 Gill & J. 184; B. & N.-A. Ry. Co. v. Poor, 
59 Me. 178; H. S.C. Co. v. C. C. & I. Co., 16 Md. 456; C. 
C.§ I. Co. v. Sherman, 20 Md. 117, 134; Robinson v. Smith, 
3 Paige 222; Verplanck v. M. Ins. Co., 1 Ed. Ch. 84; Kerr 
on Fraud & Mist., p. 161; C. C. & I. Co. v. Parish, 42 Mad. 
598; Keech vr. Sunford, 1 L. Eq. Cas. (4 Am. Ed.) 65; Bliss 
v. Matteson, 45 N. Y. 22; Bedford R. R. Co. v. Bowser, 48 
Pa. St. 29; Bayless v. Orne, Bybee et al., 1 Free. Ch. 161; 
Hodges v. N. &. Screw Co., 1 R. 1. 312; Dodge v. Woolsey, 
18 How. 331, 345; G.C. §& S. R. R. Co. v. Kelly, 77 Ml. 
426; Perry on Trusts, § 207; Chapin v. Weed, Clark’s Ch. 
464; Campbell v. Johnston, 1 Sandf. Ch. 148; MeGill v. 
Schaeffer, 7 Watts 412; Bell v. Webb, 2 Gill 164; Hvertson 
v. Tappen, 5 John. Ch. 495,513; Bank of Orleans v. Torrey, 
7 Hill 260: Van Epps v. Van Epps, 9 Paige 238; For r. 
Mackreth, 1 L. C. in Eq. (4 Am. Ed.) 252. 

3. .The sale was illegal because the deed of trust 
under which it was made was illegal and void. This deed 
was executed by order of the board of directors in pursu- 
ance of a contract made by the board with the St. Louis 
& North Missouri Company, of which last company eleven 
out of thirteen of the directors, including the president 
and leading men on the board, were members, with a defi- 
nite understanding that they should control the company. 
Port v. Russell, 36 Ind. 60; Aberdeen R. R. Co. v. Blaikie, 1 
McQueen 461 : Cov. & Lex. R. R. Co. v. Bowler, 9 Bush 468 ;: 
Butts v. Woods, 37 N. Y. 317: EB. & N. A. BR. R. v. Poor, 59 
Me. 278; H. S. Coal Co. v. C. C. & I. Co., 16 Md. 456; ©. 
C.& I. Co. v. Sherman, 20 Md. 117, 134; Cumberland C. 
Co. v. Sherman, 30 Barb. 571: San Diego v. Railroad Co.., 
44 Cal. 104; Perry on Trusts, $$ 207, 602 w. 

(a) The organization of a company or corporation by 
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the directors and trustees so as to contr act with themselves 
through that agency and thus conceal their interest in the 
contract, like the employment of a third person as agent 
to buy for the benefit of the person under disability to pur- 
chase, adds an element of actual fraud to what otherwise 
might have been only constructively fraudulent. Smith v. 
Tsaae, 12 Mo. 109; Thornton v. Irwin, 43 Mo. 153; Mich- 
oud v. Girod, 4 How. 503; Abbott r. American Hard Rubber 
(0., 33 Barb. 578, 594; James v. R. R. Co., 6 Wall. 752; 
. C.§ I. Co. vr. Sherman, 20 Md. 117; HH. S. Coal Co. v. C. 

¢ J. Co., 16 Md. 456; C. C.& I. Co. v. Sherman, 30 Barb. 
563. 

(b) The result is the same whether the St. Louis & 
North Missouri Company was composed entirely of direc- 
tors of the North Missouri Railroad Company, or partly of 
directors and partly of others in partnership with them. 
Notice to one member of the firm that a breach of trust is 
being perpetrated in making the contract is notice to the 
firm. A trustee cannot become qualified to contract with 
himself by takinga partner. Perry on Trusts, § 205; Paul 
v. Squib, 12 Pa. St. 300; 2 Sug. on Vendors, (7 Am. Ed.) 
b. p. 887, note; Kerr on Fraud & Mist., p. 162; ex parte 
Bunnell, 9 Jur. 116; Stephen v. Beall, 22 Wall. 340; Fox 
v. Mackreth, 1 L. Eq. Cas. (4 Am. Ed.) 241; Robbins v. But- 
ler, 24 Ill. 387; Hawley v. Mancius,7 John. Ch. 185; H.S. 
Coal Co. v. C. C. & 1.Co., 16 Md. 456; Mapps v. Sharpe, 32 
Il. 1; C.C.& I. Co. v. Sherman, 20 Md. 117; Sypher v. 
McHenry, 18 Iowa 232; Mitchum v. Mitchum, 3 Dana 265; 
C.¢ L. R. R. Co. v. Bowler, 9 Bush 468. 

4. But.this deed of trust under which the sale took 
place, was null and void for still another reason—The 
North Missouri Railroad Company did not owe the St. 
Louis & North Missouri Company anything when the $4,- 
00,000 second mortgage bonds were issued. This last 
company was and still is largely indebted to the railroad 
company for $5,000,000 of full paid stock taken by it in 
the railroad company and never paid for. It is plain that 
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if the St. Louis & North Missouri Company owed the rail- 
road company $5,000,000 on account of stock taken, and 
then advanced $1,800,000 to complete the road and bridge, 
as their bonds to the State required, they still remain in- 
debted to the railroad company $3,200,000, after crediting 
the amount advanced, and, therefore, that there could have 
been no consideration for the $4,000,000 bonds which the 
directors caused to be issued to themselves and partners. 
(a) Directors have no power to issue full paid stock 
at less than par. All stockholders must be on perfect 
equality, and it is not only against public policy, but it is a 
fraud on other stockholders as well as creditors, to issue 
new stock at less than par value. Brice’s Ultra Vires, 
(Am. Ed.) 153; Sturgess v. Stetson, 1 Biss. 246; Neuse Riv. 
Nav. Co. v. Newburn, 7 Jones’ Law (N. C.) 275. 
(b) Every stipulation made by directors with third 
I parties, permitting stock to be taken on terms more favor- 
able than other stockholders have had, is void. The sub- 
scription is valid, but the stipulation for discrimination 
among stockholders is inoperative. Mann v. Cook,20 Conn. 
178; N. A. § S. R. R. Co. v. Fields, 10 Ind. 187; £. 12. ¢ C. 
R.R. Co. v. Posey, 12 Ind. 363. The rule applies with pecu- 
liar force to cases where directors attempt to admit them- 
selves as stockholders on terms of special favor. The same 
is true even when the papers executed at the time of the 
subscription show the kind of preference intended and at- 
tempt to make the terms a condition of the subscription. 
P.& S. R. R. Co. v. Biggar, 34 Pa. St. 459; Graff v. P. & 
S. R. R. Co., 31 Pa. St. 498; Minor v. Bank, 1 Pet. 65; 
Upton v. Tribileock, 91 U. 8.47; La. § M. Plankroad Co. v. 
Mays, 29 Mo. 64; Swartout v. M. A. L. R. R. Co., 24 Mich. 
390; Mann v. Cook, 20 Conn. 178; U. M. R. R. Co. v. East- 
man, 3 N. H. 141; Sanger v. Upton, 91 U.S. 60; Henry rv. 
V. § A. BR. R. Co., 17 Ohio 187; Chandler v. Brown, 77 Ul. 
331; Pacific R. R. Co. v. Seely, 45 Mo.217. The pretended 
agreement vot to enforce the State’s lien cannot serve as a 
consideration for the $4,000,000 bonds. That lien, when 
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it was assigned to Roe and others, who received it secretly 
for the directors with whom they were in partnership, i. e., 
for “ The St. Louis & North Missouri Company ”—became, 
as a lien, extinct—it could never be enforced. The agree- 
ment not to enforce it was worth nothing. Whena trustee 
acquires a lieu, such as an execution or deed of trust, 
against the trust property, it becomes forever incapable of 
enforcement. The trustee simply has an equitable claim 
to reimbursement out of the trust property. Story’s Eq., 
$1211; Perry on Trusts, § 602; Story’s Eq. Jur., § 1212; 
Hill v. Frazier, 22 Pa. St. 8320; Jamison v. Glascock, 29 Mo. 
191; Hawley v. Mancius,7 John. Ch. 184; Rogers v. Rog- 
ers, Hopkins Ch. 515; Lingle v. Hogan, 45 Mo. 109; Me- 
Allen v. Woodcock, 60 Mo. 180; Page v. Naglee, 6 Cal. 241 ; 
Harrison v. Mock, 10 Ala. 185; Boyd v. Hawkins, 2 Dev. 
Eq. 215; Harris’ Estate, 1 Grant’s Cases 273; Green v. 
Winter, 1 John. Ch. 26; Gillet v. Gillet, 9 Wis. 194; Quack- 
enbush v. Leonard, 9 Paige 334; Re Oakley 2 Ed. Ch. 478; 
Port v. Russell, 36 Ind. 65; Critchfield v. Haynes, 14 Ala. 49; 
Gunter v. Janes, 9 Cal, 643; Jones v. Dawson, 9 Ala. 672. 
(c) Each of the foregoing objections derives additional 
force from being associated with all the others. The sell- 
ing trustees were purchasers. Not only so, but they 
united in the purchase with the directors who were under 
a similar disability. Then they purchased under a deed 
of trust that they had illegally executed to secure bonds 
which they had issued to themselves while the railroad 
company not only did not owe them one dollar, but while 
they owed the company $3,200,000. Add to this the ag- 
gravating circumstances that these measures were planned 
and executed secretly —without the knowledge of outside 
stockholders, and for the purpose of individual gain—that 
these trusted men designed to accomplish the destruction 
of the corporation whose trustees they were, and to create 
a new corporation to own the road, for their benefit, and 
thus to make it “a profitable instead of a losing concern” 
—that they falsely put forward Jesup as the purchaser, 
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and then made hima deed, but still concealing their own 
interest in the purchase—and we have a case, not simply 
of constructive fraud—which without more would have 
vitiated the titke—but a case of actual, conscious fraud 
without a parallel in that method of manipulating the 
affairs of corporations which the Supreme Court of the 
United States declares to be “a modern aud wicked thing.” 

II. The sale of the North Missouri Railroad by the 
United States marshal was illegal, null and void. 

(a) The secret agreement of the president, directors 
and trustees to buy up claims, get judgment against the 
road and sell it, was a corrupt agreement. Kerr on Fraud 
& Mist., 157; Story’s Eq., § 192. 

(b) The judgments when obtained were void, because 
they were not in the names of the real parties in interest. 
Wag. Stat., 999. (c) Also, because they were fraudulently 
taken for too large an amount. Van Horne v. Fonda, 5 
John. Ch. 408; Hawley v. Mancius, 7 John. Ch. 187; Lingle 
v. Nat. Ins. Co., 45 Mo. 109. (d) Because the real parties 
in interest were directors and trustees who had no right to 
sue. Lingle v. Nat. Ins. Co., 45 Mo. 109; 2 Sug. on Ven- 
dors, (7 Ed.) 1036. (e) The decree of court founded on the 
judgment was fraudulently obtained. The court was de- 
ceived as to the real parties at interest, as to their disability 
to sue, as to the real object of the proceeding, and as to 
the good faith of the defense. Kerr on Fraud & Mist., 42, 
43; Underwood v. Me Veigh, 23 Grat. 409; C.& DL. R. R. 
Co. v. Bowler, 9 Bush 468, 507. (f) The sale was void, be- 
cause a previously acquired title, known to the purchasers 
only to be illegal, was held out as good, and thus all com- 
petition at the sale forestalled, and the property worth 
$15,000,000 bought for $45,000. (g) Because the property 
was bid in in the name of the St. Louis, Kansas City & 
Northern Railway Company, which was an organization 
formed by the directors, trustees and their partuers to hold 
the title for them, and they were under a disability to pur- 
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chase—* a total disability enjoined to take away all temp- 
tation.” 

This suit was also brought in time. It was almost 
brought prematurely—not before the frauds complained of 
were committed—but before, with the most untiring ex- 
ertion, the chief grounds of complaint were known. 
Hence, the original petition contained no allegation as to 
combinations of the directors to sell out the railroad and 
to buy it themselves, nor of the fact that the trustees were 
purchasers, nor, in a word, of any of the purposes or acts 
of either * The St. Louis & North Missouri Company,” nor 
of that culmination of fraud “ The Illinois, Missouri & 
Kansas Association.” All these vital allegations appear 
for the first time in the amended petition. 

The fact that other parties nay have bought stock in 
the St. Louis, Kansas City & Northern Railway Company 
is no reason why that company should hold property to 
which it has no title. Mechanics Bank vo. N. Y. § N. H. 
R. R. Co., 13 N. Y. 599; R. R. Co. v. Howard, 7 Wall. 
393; Sherwood v. M. V. M. Co., 50 Cal. 412. It cannot be 
maintained that Kitchen has cut off all his right to relief 
because he at one time owned stock in the St. L., K. C. & 
N.Ry.Co. (a) It was bought in his absence by his partner 
and without his knowledge and contrary to his known 
wishes. A man ratifies an unauthorized sale by accepting 
the proceeds, but it is only where he is allowed a choice, 
and it is the result of that choice that he ratifies anything. 
Kitchen’s partner had a right to sell partnership stock, and 
there was no choice Jeft him. But at most receiving the 
proceeds of a sale could only ratify that sale. (c) At the 
time Kitchen owned the stock in the St. L., K. C. & N. 
Ry. Co. he knew nothing of the breaches of trust alleged 
in the petition. C. C. Co. v. Sherman, 20 Md. 117; 8 Yer- 
ger 369; Ang. & Ames on Corp., § 517. (d) But Kitchen 








is only one of the plaintiffs. If he were estopped it would 
not affect other parties to the suit. 
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James O. Broadhead for respondent. 


1. There was no fraud in fact in the purchase of the 
road and its tranchises, nor in any of ‘the antecedent acts 
of the defendants in connection with the road, which led 
directly or indirectly to the sale. 

2. At the time of the making of the $4,000,000 of 
second mortgage bonds, and from that time forward, the 
stockholders had no equitable interest in the property, and 
no legal rights as shareholders except by the sufferance of 
the creditors, the road and other property being incum- 
bered to an amount largely over its value. 

3. There being no fraud and nothing that could be 
the subject of a fraud so far as the stockholders are con- 
cerned, the whole transaction was a scheme formed by 
creditors and incumbrancers to secure their just and lawful 
claims. 

4. The plaintiffs in this suit having knowledge of 
the existence of the second mortgage, and of the adver- 
tisement for sale long before the sale took place, and of the 
steps taken to reorganize the company after the sale, will be 
presumed in law to have acquiesced in the sale, and that a 
court of equity will not, under the circumstances, jeopard- 
ize the interests of innocent parties who have acquired rights 
under the sale, by setting it aside. 

5. The court will not do a vain thing; and it appear- 
ing from the facts in the case that the debts of the com- 
pany and the incumbrances upon the property were more 
than sufficient to absorb the whole, of it, and that these 
debts must be paid out of the assets of the company as far 
as they will go, it would be unwise and inequitable at the 
instance of any number of stockholders to set the sale 
aside and restore the property to the corporation. 

The act of the directors in issuing the bonds and 
making the second mortgage was not void, but at most 
voidable. Gaines v. Allen, 58 Mo. 545; MeNees v. Swaney, 
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50 Mo. 388; Reddick U. Gressman, 49 Mo. 389; Thornton v. 
Irwin, 48 Mo. 153; Allen v. Ranson, 44 Mo. 263; Medsker 
v. Swaney, 45 Mo. 273; Reddick v. Gressman, 49 Mo. 392; 
1 White & Tudor’s Lead. Cas., 217, 218; Thorp v. Cullum, 
1 Gilman 615; Hill on Trustees, 159; Ex parte Burnett, 10 
Ves. 393; Ives v. Ashley, 97 Mass. 198; Blood and wife v. 
Hyman, 13 Met. 236; Jamison v. Hapgood,7 Pick. 1; Liteh- 
field v. Cudworth, 15 Pick. 23; Davoue v. Fanning, 2 Johns. 
Ch. 271; Hawley v. Cramer, 4 Cowen 717; 1 Perry on 
Trusts, 249. 

The records of the proceedings of the board of direc- 
tors of the North Missouri Railroad show all the important 
steps taken by the company in reference to these transac- 
tions. The proceedings of the board of the 16th day of 
October, 1867, show what was due by the company in 
regard to the proposition of Eads and his associates of the 
date of October 7th, 1867; and so the records of the 19th 
duy of November, 1868, show fully what was done by the 
board in regard to the proposition of May 6th, 1868, made 
by Roe and others, purchasers of the State lien, the accept- 
auce of their proposition and the resolution of the board 
providing for the issue and delivery of the bonds and 
mortgage and stock mentioned in that proposition. There 
was no secrecy about it, and it was open to the inspection 
of any stockholder. y 

Kitchen, the plaintiff in this suit, whilst he was buy- 
ing stock in the winter and spring of 1871, said that he 
knew of the second mortgage and believed it to be illege|, 
because the stockholders had not authorized it, but whether 
he knew of it or not, he, as a stockholder, had the means 
of knowing, and a court of equity will not permit him, or 
any other stockholder four years after the mortgage was 
made and two years after the sale has taken place under it, 
und atter new interests had been acquired and new liabilities 
incurred, to impeach the validity of the sale. Twin-lick 
Oil Co. v. Marbury, 91 U. 8.591; Graham v. B.g C. R. “* 
20 Law Jour. (N.8.) Ch. 445; Hodgson v. Karl of Powis, 1 
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Jur. 1022; Peabody v. Flint, 6 Allen 52; Samuel v. Holla- 
day, 1 Woolworth 415; Follansbe v. Kilbreth, 17 Ill. 522; 
Jones ». Smith, 33 Miss. 216: Wade v. Pettibone, 11 Ohio 
57; Tash v. Adams, 10 Cush. 252. 


Glover & Shepley for respondents. 


The fact that the trustees of the mortgage under which 
the sale was made, owned bonds secured by the mortgage, 
and that it was bought at said sale by a combination of 
all these bondholders secured by that mortgage, does not 
invalidate the sale made by them, even if the attempt had 
been made to set it aside, while it was in the hands of the 
original purchasers. Neither is it any objection to the 
validity of a sale of a railroad under a mortgage, that part 
of the bonds secured by that mortgage happened to be 
owned by directors of the corporation. 

But even if this were not so, the sale being voidable, 
and not void, if the mortgageor has a right to set it aside, 
that right must be exercised at once, and public policy and 
a just regard for private interests require that legal steps 
should at once be commenced for that purpose. A delay of 
almost two years, in commencing any action, is altogether 
unreasonable, especially in view of the fact that the prop- 
erty had been conveyed to another corporation, having 
duties to the public, and whose shares are constantly sell- 
ing in the open market and its owners changing every day. 
The fact that any disturbance of the status of these large 
public corporations affects large and varied interests, and 
necessarily creates wide spread disaster among those who 
have no immediate connection with the company itself, 
calls for the most immediate action in setting aside a void- 
able sule. 

In this case, the new corporation goes on and expends 
large moneys upon the property; makes new contracts 
with other roads; constructs new branches; makes new 
combinations. Think only of the amount of money over 
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and above the money received from the road itself, that 
was expended from the time of the sale to the time of the 
commencement of this suit, viz: $2,273,354.08. When we 
take into account how many persons have, in the manage- 
ment of every railroad, accounts of large magnitude out- 
standing with the company, and what losses will inevitably 
come if this sale should be set aside, we see how necessary 
it is, for the public welfare as well as for private protec- 
tion, that the utmost diligence should be used in the in- 
stituting of proceedings for setting the sale aside. If 
persons interested desire to do so, they must lose no time 
in informing themselves of their rights and asserting them 
in the courts. The consequences to public and private 
rights are too serious to admit of delay. 

Nor does the fact as alleged, that the things set up 
here to invalidate this sale were not known till after the 
filing of this bill to the parties named as plaintiffs, help 
them in any degree.. The knowledge of Kitchen is the 
knowledge of all, and his laches their laches, even it he 
stood here in no other guise than asa co-plaintiff. But 
he is really the sole plaintiff, the one for whose use the suit 
is prosecuted. . Again. He not only knew that there was 
an arrangement whereby the holders of the old stock were 
allowed to receive stock in the new corporation, but 100 
shares of the new stock was issued to him and he disposed 
of the same. Again. According to his own statement, 
from the time of the sale of the road under the second 
mortgage, he challenged its legality and insisted that it 
was invalid. We are not specially concerned with his 
reasons. It is sufficient that his attention was called to its 
alleged invalidity—and he must inform himbelf as to the 
reasons for the invalidity if he expects to have his rights 
preserved. 

Besides, the defendant’s title, by purchase under the 
decree of the United States circuit court, was perfect. 





Norton, J.—This cause was tried at the December term, 
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1874, of the St. Louis circuit court, resulting in the dis- 
missal of complainants’ bill and judgment for defendants. 
This judgment, on appeal to the general term, was af- 
firmed, from which plaintiffs prosecute their appeal to this 
court. ~ 

The St. Louis, Kansas City & Northern Railway Com- 
pany claim to-have acquired title to all the property of the 
North Missouri Railroad Company, by virtue of a sale 
made by Humphreys and Vail, on the 26th day of August, 
1871, as trustees, in what is called in the petition a second 
mortgage, and also by virtue of a sale made under a decree 
of the United States circuit court for the Eastern District 
of Missouri, at its April term, 1872, directing the sale of 
all the right, title and interest of the North Missouri Rail- 
road Company, in and to the railroad constructed by it 
and known as the North Missouri Railroad. The title 
thus asserted is assailed by the plaintiffs on the ground of 
actual and constructive fraud, and we are called upon to 
say whether, in the light of the facts as disclosed by the 
evidence, either existed in the various and complicated 
transactions which preceded these sales and brought them 
about. , 

As precedent to the inquiry we are called npon to make, 
it may be well to observe that this suit is prosecuted by 
thirteen stockholders of the North Missouri’ Railroad 
Company, who claim to own in the aggregate 4080 shares. 
Mr. Kitchen, one of the plaintiffs, claims in his own right 
727 of these shares, with an option, as shown by the evi- 
dence, to become the absolute owner of the remainder at 
$10 per share, as arranged between himself and his co- 
plaintiffs, which arrangement was in existence at the 
time the suit was brought, and at the time it was 
tried. It may also be observed that the North Missouri 
Railroad Company was chartered by an act of the 
General Assembly of 1851, with a capital stock of $16,- 
000,000, $2,600,000 of which had been taken by counties 
and individuals, and had been paid and expended on the 
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road; that the State had loaned its credit to the road to 
the amount of $4,350,000, which had also been expended 
in the construction of the road between 1851 and 1865, 
and which was a first lien on said road. By an act of the 
General Assemby (Acts 1865, p. 90,) entitled “ An act to 
provide for the completion of the North Missouri Railroad 
and its west branch, and for the construction of a bridge 
over the Missouri River,” the company was authorized to 
issue $6,000,000 of first mortgage bonds, and the State’s 
lien of $4,350,000 was postponed and converted into a 
second lien, and made entirely subordinate to the $6,000,- 
000 lien authorized by.the act. The evidence shows that 
up to October 16th, 1867, $2,400,000 of the first mortgage 
bonds thus authorized had been sold, from which the sum 
of $2,055,920 had been realized and expended. The evi- 
dence of plaintiffs’ own witnesses establishes the fact that 
the mortgage bonds remaining unsold could not be sold by 
Jay Cook & Co , (who were the agents for the sale of them,) 
at sixty-five cents on the dellar, and these bonds consti- 
tuted the only source from which the North Missouri Rail- 
road Company could realize money with which to prosecute 
its work; that the last sale made only realized to the com- 
pany sixty-five cents. 

The evidence shows that on the 7th day of Octobep, 
1867, articles of association were entered into for the pur- 
pose ot purchasing the first mortgage bonds of the North 
Missouri Railroad Company, and ultimately, if found prof- 
itable to do so, to purchase said road; the capital stock 
was $2,000,000, and each member was to be interested in 
the adventure in the proportion that the sum set opposite 
his name should bear to the said $2,000,000. It was a 
further condition of said articles that the price to be 
paid for the bonds should not exceed 72} cents, and that, 
in the event of their purchase, the parties were to have 
control of the company. These articles were signed by E. D. 
Morgan & Co., R. L. Kennedy, A. Cotting, Charles K. 
Dickson, John R. Lionberger, John Jackson, Barton Bates, 
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Wm. M. McPherson, E. W. Fox, Jas. 8. Rollins, J. A. 
Ubsdell, J. B. Eads, H. T. Blow, G. B. Allen, J. G. Cope- 
lin, J. H. Britton, John J. Roe, John Knapp. Three of 
the parties signing these articles, viz: Rollins, Britton and 
Fox, were directors of the North Missouri Railroad Com- 
pany. The record book of the company offered in evi- 
dence shows that on the 16th day of October, 1867, it was 
resolved, in view of the financial condition of the company 
and the desire of the board to press the North Missouri 
road to completion, that the proposition of J. B. Eads, 
this day submitted to the company, be accepted. The 
proposition referred to in the resolution, as shown by the 
evidence of Eads, was to purchase $3,600,000 of the first 
mortgage bonds at 72} cents, less 3} per cent. commission, 
with the condition that Eads, who made it, should have 
the right to name seven directors out of thirteen. 

It is insisted by the plaintiffs that this transaction is 
tainted with both actual and constructive fraud, that the 
actual fraud is evidenced by the statement made in the 
articles of association: “If it be found profitable to do 
so, ultimately to buy the road,” and the condition con- 
tained therein that they were to have control of the North 
Missouri Railroad Company; that the constructive fraud 
is made to appear from the fact that three of the parties to 
this association, and who participated in the purchase of 
the bonds under the Eads proposition, were at the time 
directors of the North Missouri Railroad Company. In 
determining the question as to whether actual fraud en- 
tered into the purchase of these bonds, we have to be 
guided to our conclusions by the financial condition of the 
road at the time, the price paid, and all the attending cir- 
cumstances which gave rise to it. Regarding the validity 
or invalidity of this transaction as a pivotal point in the 
case, it becomes necessary first to dispose of the question 
presented by it. 

From the evidence of witnesses introduced by plaint- 
iffs, it abundantly appears that in October, 1867, the North 
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Missouri road was in an incomplete condition, having been 
only constructed to Macon City, a distance of 167 miles; 
that there had been expended in such construction $2,502,- 
204.95 derived from stock subscriptions, $3,639,767, pro- 
ceeds of the State loan, and $2,055,922, proceeds of the 
$2,400,000 of first mortgage bonds, and $126,296 from 
other sources, making an aggregate expenditure of $8,- 
324,188. Besides this expenditure, there was a floating 
debt of $400,000. Witness Arthur testified that he had 
been a civil engineer since 1839, had been engaged in con- 
structing and operating railroads for twenty-five years, that 
he was perfectly familiar with the affairs of the road; that 
the road complete to Macon City was valueless as a rail- 
road; it could not be operated except at a loss; it would 
not pay running expenses; it had no local business of any 
consequence, and the through business was cut off by the 
Chicago line at Macon. He further says that in October, 
1867, it would have taken $4,108,600 to build and equip 
the road to the North Missouri Junction and to Coalesville 
on the State line. At that time the assets of the road con- 
sisted of $114,425. It was also shown by the evidence of 
Humphreys and Eads that the 167 miles of completed road 
had but little, if any, through business, and the country 
through which it passed did not afford way business sufii- 
cient for it to pay its expenses. The evidence also shows 
that it was incumbered with $2,400,000 of first mortgage 
bonds, with the lien of the State, then amounting to more 
than $6,000,000, and about $400,000 ot floating debt. The 
stock of a road in such condition would, as testified to, 
seem to be without value. The first mortgage bonds, as 
testified to, could not be sold on the market except ata 
ruinous sacrifice. It was shown by Eads, who was intro- 
duced as a witness by plaintiffs, that in view of the proba- 
ble failure of the enterprise, representations were made by 
him to eastern capitalists that the road could be completed 
with the proceeds of the sale of the first mortgage bonds, 


and when completed in its main line and branch, it would 
16—69 
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become a paying road, and be a good security for the first 
mortgage bonds, that the object in forming the association 
to purchase the unsold bonds, was to aid the North Mis- 
souri road to completion, and, at the same time, to create 
property which would be a security for the investment 
made in the purchase of the bonds. Capitalists were thus 
induced to invest their money in the purchase of these 
bonds and incur the hazard incident to such investment, 
and in the light of the facts above detailed, it is difficult to 
perceive the slightest taint of actual fraud in the purchase 
made. The sale was open and fair, and the price paid was 
about ten per cent. more than such agents as Jay Cook & 
Co. were then able to get for them in the market. 

Nor do we think, as is contended, that fraud is evinced 
either in the statement contained in the articles of associ- 
1. RamLRoAD cor- ation, that it was the object to purchase the 


PORATION: man- 


agement, not road ultimately if found profitable to do so, 
fraudulent: d i- 


oe in the requirement that they should have 
tracts. the control of the company. There is noth- 
ing inconsistent with the utmost good faith in either of 
these stipulations. The last might well have been insisted 
on because the purchase of the bonds, if made, involved 
and would require millions of money, and the only security 
which could be relied upon to save harmless those who 
furnished it, would be a faithful and honest application of 
it to the completion and equipment of the road. Hence, 
there was a propriety in the demand of these capitalists 
that they should have a controlling voice in the directory 
in order that the money furnished might be thus applied 
and result in giving them ample security for their invest- 
ment in the bonds. So in regard to the first stipulation, 
“to buy the road ultimately, if deemed profitable to do so,” 
it may be said that there was nothing illegal or fraudulent 
in that alone, as we cannot presume and infer from it, that 
if they should purchase, they would purchase it in any 
other than in a lawful manner and under circumstances 
which would authorize them to buy. 
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It is, however, insisted and urged with great ability 
and much plausibility by counsel, that inasmuch as three 
of the eighteen persons who signed these articles were 
directors of the North Missouri Railroad Company, the 
sale of these bonds was a sale made to themselves, and it 
thereby became a constructive fraud, and the association 
should be treated as holding the $360,000 which it realized 
from the sale of the bonds more than it paid for them in 
trust for the North Missouri Railroad Company. If we 
look at the history given of this purchase by Eads, witness 
for the plaintiffs, it is not subject to the objection made. 
In answer to an inquiry propounded by plaintiffs, in what 
way were the bonds of the road purchased by that first as- 
sociation, he answered: “They were bought from the 
board of directors. It was at a regular meeting of the 
board that I made the proposition. It was an individual 
proposition, no body else was known in it but myself at the 
time. The board of directors had reason, I presume, to 
believe that I would carry. out any agreement I made in 
the premises. I read the proposition before the meet- 
ing, I think about eleven o’clock in the morning, 
and it was a subject of discussion all day long with them, 
and it was after dark when they finally determined to 
accept it.” On cross-examination this witness was asked 
the following question: When you thought of purchas- 
ingthe bonds of the North Missouri Railroad Company, 
who made the proposition to said company with regard to 
purchasing? His answer was: “I made the proposition 
myself to the railroad company, and upon the assurance 
which I had of a few individuals that they would take an 
interest in the purchase. It was my own individual prop- 





osition; no body else was known in it but me, none of the 
gentlemen then knew who was backing me in it, excepting 
probably one director.” He, in answer to a further ques- 
tion, answered that when the contract was made there 
were twelve or thirteen directors of the company who had 
no interest init. “In fact, at that time there were only 
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four individuals that had a direct interest in my proposi- 
tion, that were bound by it. All the others that afterwards 
came into it could have declined to take any interest what- 
ever in it. I was led to believe that certain of them would 
take an interest in it verbally, from conversations I had 
with them ; but they were under no obligation to do so.” 

J. 8. Rollins, who was a director, and whose name ap- 
pears to the articles of association, testified that the first 
he knew of the proposition made by Eads and others, was 
when it was made in writing and read to the directors, and 
that he observed “that this promises fair to complete this 
road. That is the object we have in view; we have tried 
it and failed ; we have tried hard to sell these bonds; we 
have failed, and if these gentlemen can do what they say 
they can do, I think we ought to give way to them.” J. 
H. Britton testified that Eads made a proposition to the 
board of directors to buy the unsold portion of the $6,- 
000,000 bonds, and that Eads at that time had no connec- 
tion with the road, and that they were sold to him. He 
also testified, on re-examination, that he signed the articles 
of association and subscribed $83,333. It does not, there- 
fore, appear that either Fox, Rollins or Britton had any- 
thing to do with the purchase of these bonds previous to 
or at the time of the acceptance of the proposition of Eads 
by the board of directors, but on the contrary, it does ap- 
pear from the evidence that they were not interested. It, 
therefore, follows that the objection urged to this transac- 
tion is not supported by the facts. 

But conceding that they were cognizant of and were 
interested in the purchase of the bonds at the time they 
were sold, it may be upheld under the authority of the 
following cases: Buell v. Buckingham, 16 lowa 284; Hart- 
ridge v. Rockwell, R. M. Charlton 260; 6 Vert. 76; T'win- 
lick Oil Co. v. Marbury, 1 Otto 587. In the case of Buell v. 
Buckingham, after a full review of the authorities, and a 
full recognition of the doctrine that the same person can- 
not act as the agent of the seller and become himself the 
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buyer, a sale of all the corporate property by three direc- 
tors to one of their number was upheld. 

It clearly appears from the evidence that it was soon 
ascertained that the proceeds of the sale of the first mort- 
» natroav con. £age bonds would fall far short of being suf- 
oo eas oxides, ficient to complete the road, and that to ac- 
—s complish this end an additional expenditure 
of $2,000,000 or more would be required; that the road 
was incumbered with the first mortgage of $6,000,000, and 
also with the lien of the State amounting in March, 1868, 
to $6,238,000, besides its floating debt; that it would not be 
able to meet the interest maturing the first of April, 1868, 
on the first mortgage; that the enterprise was a failure, 
and without some arrangements were made to relieve it of 
its difficulties, it would go to sale under the first mortgage. 
This condition of the affairs of the company was fully 
recognized by the General Assembly in the passage of an 
act, the first and second sections of which are as follows: 

Section 1. That the debt due, or to become due, from 
the North Missouri Railroad Company to the State of Mis- 
souri, for bonds of the State loaned said company to aid 
in the construction of their road (amounting to $4,350,000), 
and for interest paid on said bonds by the State, is hereby 
sold and assigned to Henry T. Blow, John J. Roe, Gerard 
B. Allen, John H. Beach, Solon Humphreys, Robert Lenox 
Kennedy, and their associates, for the sum of $200,000, 
which sum may be paid in any outstanding State bonds, 
and shall be paid into the State treasury on or before the 
4th day of July next. 

Sec. 2. Upon the payment into the State treasury, 
within the time named, of said sum of $200,000, it shall 
be the duty of the governor to transfer and assign to the 
parties named, or the survivors of them and such of their 

associates as they may request to be included, all the right, 
title and claim of the State of Missouri against the North 
Missouri Railroad Company on account of bonds loaned 
by the State to said company, and interest paid by the 
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State on such bonds, together with the mortgage lien held 
by the State upon the road and appurtenances of said 
company ; which transfer and assignment shall vest in said 
purchasers all the right, interest and claim now secured 
to or held by the State against said company, their road 
and appurtenances; provided, however, that before any 
transfer or assignment is made by the governor, as afore- 
said, the parties purchasing, one or more of them, shall 
enter into bonds to the State of Missouri, with good and 
sufficient security, to be approved by the governor, in the 
sum of $500,000, conditioned that the parties to said bond, 
and their associates, shall furnish the necessary mouey to 
the North Missouri Railroad Company to enable said 
company to complete their road to the Iowa State line within 
nine months after the passage of this act, and to complete the 
west branch to a point opposite Kansas City within eighteen 
months after the passage of this act; and the evidence of 
such completion shall be the running of a train of cars, 
within the times named, to the points named ; and the fail- 
ure to complete either said road or branch within the times 
named, shall be conclusive evidence of failure to comply 
with conditions cf the bond, and in such event the bond 
shall at once become due and payable, and if not paid, the 
payment shall be enforced at law by the attorney general, 
and the money, when collected, shall be paid into the sink- 
ing fund and be invested by the fund commissioner in the 
purchase of outstanding State bonds; provided, that if the 
North Missouri Railroad Company shall contract with the 
Kansas City & Cameron Railroad Company to run the 
west branch trains over the road of said last named com- 
pany, from the point in Clay county where the roads come 
together, not exceeding eight miles from Kansas City, to 
the point opposite Kansas City, and shall so run the trains 
within the time named, the same shall be deemed a com- 
pliance with the conditions of the bord as to the west 
branch ; and be it further provided, that before any trans- 
fer or assignment by the governor, aforesaid, is made to 
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the parties purchasing the claim of the State against the 
North Missouri Railroad Company, one or more of them 
shall also enter into bond to the State of Missouri, with 
good and sufficient security, to be approved by the governor, 
in the sum of $150,000, conditioned that the parties to said 
bond, and their associates, shall furnish the necessary 
money to the North Missouri Railroad Company to enable 
said company to build and complete, or cause to be built 
and completed, a railroad bridge across the Missouri River 
at the city of St. Charles, within three years after the pas- 
sage of this act, and the evidence of such completion shall 
be the running of a train of cars and locomotive, within 
the time named, over said bridge; and a failure to so com- 
plete said bridge within the said three years, shall be con- 
clusive evidence of failure to comply with the conditions 
of said bond, and, in said event, the bond shall at once 
become due and payable, and if not paid, payment shall be 
enforced, and the money, when collected, appropriated in 
like manner as provided for in relation to the other bond 
hereinbefore mentioned. 

This act was passed on the 17th day of March, 1868, 
and on the 6th day of May, 1868, Roe, Allen, Humphreys 
and Kennedy, four of the persons named in the act, (the 
other two, Blow and Beach, declining subsequently to par- 
ticipate in the purchase,) submitted to the board of direc- 
tors of the North Missouri Railroad Company a proposi- 
tion in writing, as follows: 


“To the Board of Directors of the North Missouri Railroad 

Company : 

Gentlenen—The undersigned have considered the 
propositions made by some of the members of your board, 
verbally, and in reply have to say that they fully under- 
stand the wants of your company, and they agree with 
you as to the necessity that exists for the early completion 
of the west branch to Kansas City, and the main road to 
the Iowa State line ; they also understand that a large sum 
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of money will be required to insure the completion. The 
undersigned are aware of the responsibility to be assumed 
in giving the bond to the State for the completion of the 
road and branch, and the bridge across the Missouri River, 
as required by the act of the General Assembly, entitled 
* An act to sell the claims of the State against the North 
Missouri Railroad Company, and to amend the charter of 
said company,” approved March 17th, 1868. The finan- 
cial condition and wants of your company have been ex- 
plained to the undersigned, and further, that you have no 
securities or assets on which money could be raised in the 
market ; that the present earnings of the road are entirely 
inadequate to pay interest on the $6,000,000 of first mort- 
gage bonds heretofore issued and disposed of by the com- 
pany. But as the undersigned, and their associates, are 
the holders of a large amount of the first mortgage bonds 
above mentioned, the value of which bonds will be greatly 
enhanced by the completion of the main road and branch, 
therefore, we propose for ourselves and associates, as fol- 
lows: Ist. That we will furnish the necessary bonds to 
the State for the completion of the road and west branch, 
and the bridge across the Missouri River at St. Charles, as 
required by law. 2nd. That we and our associates will 
furnish the railroad company with the money necessary to 
complete the road and branch within the time required by 
law. 3rd. That we will provide the money to pay the 
coupons on the outstanding first mortgage bonds due in 
July and January next. 4th. That we will purchase the 
debt and lien now held by the State, as we are authorized 
to do by the law above referred to, which debt and interest 
amounts now to about $7,000,000, and will hold the same 
subject to the terms hereinafter stated ; Provided, That the 
North Missouri Railroad Company will give us in payment 
for such advances, liabilities and assumptions, four millions 
of seven per cent. second mortgage bonds, to be dated Oc- 
tober 1st, 1868, having twenty years to run, the interest 
payable semi-annually, free from Government tax, to be 
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secured by mortgage on main line, west branch, bridge 
stock and rolling stock, and also issue and deliver to us 
thirty thousand shares of the capital stock of said com- 
pany, to be designated or known as main line stock, and 
twenty thousand shares of west branch stock. The bonds 
and stock to be issued pro rata to the undersigned and any 
associates they may have, according to the money advanced 
by them. And as a further consideration for the issue and 
delivery of said bonds and stock as aforesaid, the under- 
signed, when they obtain the assignment of the debt and 
lien, now held by the State as aforesaid, will enter into 
covenant with the North Missouri Railroad Company not 
to enforce the debt and lien held by them, so long as the 
right and title tothe bonds and stock to be isued as afore- 
said remain undisturbed in the holders, and the value 
thereof not impaired by heavy judgments against the com- 
pany, if such should be obtained, in suits now pending 
against said company. Should this proposition be accepted 
the undersigned and associates will furnish the money as 
fast as needed for the rapid construction of said road and 
branch, and the money to pay interest when required. 
All which is respectfully submitted.” 

The records of the company offered in evidence show 
no entry as to the disposition made ef this proposition till 
the 19th day of November, 1868, at which time, on motion 
of McPherson, a director, a resolution reciting the said 
proposition as made on the 6th day of May, 1868, also re- 
citing that it was verbally understood that said proposition 
would be accepted by the board, but that said acceptance 
was not then formally made nor entered on the records, 
that said parties had complied with their proposition in 
part, and stood ready to comply in full, was adopted in 
the following words: “That the proposition of Roe, Al- 
len, Humphreys and Kennedy is accepted, which acceptance 
is made now as of the date of said proposition to-wit: the 
6th day of May, 1868, from which time the contract be- 
tween the parties is declared to be full, complete and per- 
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fect.” It was also resolved that the president, secretary 
and treasurer are directed to issue to said parties the bonds 
and mortgage and stock mentioned in said proposition, and 
that said parties, as holders of the lien of the State, 
lite in said mortgage for the purpose of waiving the pri- 
ority of their said lien so as to give said mortgage prece- 
dence thereof, and also that the president, before delivering 
said bonds and stock, require and receive from them a cov- 
enant, in accordance with their proposition, that they will 
not enforce their said debt and lien acquired from the State 
except in the cases mentioned in said proposition. On the 
29th day of May, 1868, a joint association styled the “St. 
Louis & North Missouri Company,” was formed witha 
capital stock of $1,800,000, divided into 1800 shares of 
$1,000 each. The object of this association was to ac- 
complish the completion of the North Missouri Railroad, 
the west branch and a bridge across the Missouri River at 
St. Charles, and, to this end, it was declared that the asso- 
ciation would accept the proposition made by the State in 
the act of March 17th, 1868, and purchase from the State 
for the sum mentioned in said act its claim against the 
North Missouri Railroad Company, and comply with all 
the terms required by said act, by furnishing to the North 
Missouri Company the money necessary to complete the 
road to the Iowa line and the west branch to a point op- 
posite Kansas City, and to build a bridge across the Mis- 
souri River at St. Charles, and to advance to said railroad 
company sufficient money to enable it to pay interest on 
its first mortgage bonds due on July Ist, 1868, and Janu- 
ary Ist, 1869, and to secure from said North Missouri 
Railroad Company such issues of stock, bonds and other 
evidences of debt in payment of said claim to be purchased 
from the State, for the money to be advanced to complete 
said road and build said bridge, as will be a just compensa- 
tion for said money and the use thereof. 
On the 30th day of June, 1868, Allen, Humphreys, 
Roe and Kennedy, as principals, gave their bond to the 
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State in the sum of $500,000, as required by the act of 
March 17th, 1868. On the 5th day of December, 1868, 
Governor Fletcher issued his proclamation absolving the 
obligors from all liability ou said bond, the conditions of 





it having been complied with in all respects. On the 13t 


day of June, 1868, Allen, Roe, Humphreys and Kennedy 
executed a writing, stating that the State lien was pur- 
chased by them for the persons who composed the joint 
stock company designated the St. Louis & North Missouri 
Company, so that each member of said association was in- 
terested in the same in the proportion that he was inter- 
ested in said joint stock company. We have given thus 
fully all the details of the purchase of the State lien, of the 
proposition of Roe and others of May 6th, 1868, which 
culminated in the issuance of $4,000,000 second mortgage 
bonds, and 50,000 shares of stock, and the formation of 
the St. Louis & North Missouri association in order to 
an intelligible disposition of the objections made to them. 

It is insisted by counsel that these various transactions 
are fraudulent, both in fact and in law, and cannot be up- 
held without breaking down and disregarding that salutary 
rule which forbids one who is acting in a fiduciary capacity 
from dealing with the trust property confided to his care 
for his own advantage or profit; that the issue of $4,000,- 
000 of bonds and $5,000,000 of stock was without consid- 
eration and void; and that in accepting the proposition of 
Roe, Allen and others, and in the issuance of bonds and 
stock they were contracting with themselves. 

We are not able to perceive any ground for the prop- 
osition that any of these transactions are stained with actual 
fraud. The evidence indisputably shows that in March, 
1868, the North Missouri Company was in extremely em- 
barrassed circumstances, that it owed more than it could 
pay, that it could not be operated with success in its in- 
complete condition, that being incumbered with its first 
mortgage lien, the lien of the State and its floating debt, 
aggregating about $13,000,000, it could not possibly offer 
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any security for further advancements of money; that it 
would default in the payment of its interest falling due on 
the 1st day of April, 1868, and would be liable to sale on 
account of such default; that it would require an expen- 
diture of about $2,000,000 to complete the road to its ter- 
minal points and pay its rapidly maturing interest. This 
being the condition of affairs, the act of March 17th, 1868, 
was passed. whereby the State agreed to sell its lien of 
nearly $7,000,000 for $200,000, thus making a legislative 
declaration that the road, in its then condition, was worth 
only $200,000 more than the first mortgage incumbrance, 
If it had been the fraudulent purpose of the defendants 
to own the road without regard to the interests of the 
stockholders, as charged by plaintiffs, an opportunity was 
here afforded, because they could have declined to accept 
the proposition made by the State, allowed a default to 
have taken place in the payment of interest, and thus 
brought the road to sale under the first mortgage. It does 
not appear from the evidence that any stockholder stepped 
forward in this emergency to relieve the company of its em- 
barrassment, but, on the contrary, it does appear that cap- 
italists, who had invested their means in the first mortgage 
bonds, were willing to come forward and incur new liabili- 
ties by the advancement of large sums of money to com- 
plete the work and to make the road what all seemed to 
desire to make it. 

To enable the persons named in the act of the General 
Assembly to comply with its conditions, it was necessary 
that about $2,000,000 should be furnished to the North 
Missouri Railroad Company. If it had been furnished, 
accepted and used by the company without such an ar- 
rangement as was made on the 6th day of May, 1868, the 
right of those furnishing it to have enforced it as a lawful 
demand against the corporation, cannot, we think, be 
questioned. Nor could the right of the purchasers and 
owners of the State lien to enforce it have been questioned 
In our opinion the issue of the second mortgage bonds of 
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the company and $5,000,000 of stock are supported by a 
sufficient consideration. Under the proposition Roe and 
associates were to furnish $1,800,000 in cash, and relin- 
quish the State lien held by them amounting to $7,000,000, 
and incur the responsibilities attaching to a $500,000 bond 
to be executed to the State. We are forced to the conclu- 
sion that in the powerless condition of the company finan- 
cially, the arrangement entered into between the company 
and Roe and Allen, and their associates, on the 6th day of 
May, 1868, was not only free from actual fraud, but was 
dictated by the necessities of the case and from a desire to 
complete a great artery of commerce for the transportation 
of persons and property. It is evident that those who 
were intrusted with the management of the State lien had 
this view of it in the passage of the act of March 17th, 
1868, which was intended to induce capitalists to complete 
a road to which it was unwilling further to contribute, and 
to infuse life into an enterprise which was then lifeless. 

sut it is insisted that although actual fraud may not 
be found, still the transaction is corrupted with construc- 
tive fraud, because some of the persons making the propo- 
sition of May 6th, 1868, were at the time directors, and 
because others afterwards signed the articles of association 
forming the St. Louis & North Missouri Company on the 
29th day of May, 1868, and that they were, therefore, con- 
tracting for themselves. The record in evidence shows 
that on the 6th day of May, when the proposition of Roe, 
Allen, Humphreys and Kennedy was made, none of them 
were connected with the North Missouri Railroad Com- 
pany in a fiduciary capacity. It, however, does show that 
Bates, Dickson, Copelin, Rollins and Britton, all of whom 
were directors of said company, became parties to the St. 
Louis & North Missouri Company by afterwards signing 
the articles of association on the 29th day of May, 1868, 
under which said company came into existence. It does 
not appear that at the time Roe, Allen, Humphreys and 
Kennedy made the proposition of the 6th day of May, 
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1868, these directors had any interest therein, or that there 
was any agreement by which they were to become inter- 
ested. 

Viewing the transaction as one under which the North 
Missouri Railroad Company was to receive sufficient money 
to complete the road, as therein stipulated, and pay the 
interest on the first mortgage bonds, and save the road from 
sale, we have the highest authority for saying that it was 
not void as is contended by plaintiffs. In the case of the 
Twin-lick Oil Co. v. Marbury, 1 Otto 588, which is a recently 
and thoroughly considered case, the court, after recogniz- 
ing to the fullest extent that a director of a corporation, 
occupying a fiduciary relation in his dealings with the sub- 
ject matter of his trust or agency, and with the beneficiary 
whose property is confided to his care, is viewed with 
jealousy, and that his acts may be set aside on slight 
grounds, declares “that the general doctrine in regard to 
contracts of this class is not that they are absolutely void, 
but that they are voidable on the election of the party 
whose interest has been so represented by the party claiming 
under it. While it is true that a director of a corporation 
is bound by all those rules of conscientious fairness which 
courts of equity have imposed as guides for dealing in such 
cases, it cannot be maintained that any rule forbids one 
director among several from loaning money to the corpo- 
ration, when the money is needed and the transaction is 
open and otherwise free from blame. * * No 
adjudged case has gone so far as this. Such a doctrine, 
while it would afford but little protection to the corpora- 
tion against actual fraud, would deprive it of the aid of 
those most interested in giving aid and best qualified to 
judge of the necessity of that aid, and the extent to which 
it might be given.” The same doctrine was, in the strong- 
est terms, announced in Judge Ryland’s opinion in the case 
of the City and County of St. Louis, v. Alerander, 23 Mo. 
528, and the authorities cited, upon which the opinion is 
based. Applying the principles of these cases to the one 
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at bar, the mere fact that one or more of the parties pro- 

posing to advance money to complete the road were direc- 
tors (there being thirteen) to whom the proposition was 
made, and by whom it was accepted, does not vitiate and 
render it void. 

Nor are we able to perceive anything in the circum- 
stances attending the transaction which puts upon it the 
stamp of unfairness, fraud or oppression, but on the con- 
trary, much to commend what was done. The State, deeply 
interested in the completion of one of its most important 
railroads, which it had inaugurated by its charter in 1851, 
and forthe construction of which it had incurred a very 
large debt, and being unwilling to add further liability, by 
the act of March 17th, 1868, invited the six persons named 
in the act to risk their credit and capital in the construc- 
tion of the road, and, as inducement for their acceptance 
of the invitation, gave them the lien of the State for $200,- 
000. But four of the six named were willing to accept 
the proposition, and, as it involved a large expenditure of 
money, which could only be commanded by an association 
of men of capital, it was but reasonable and honest that 
they should first know what security would be given by 
the board of directors for such expenditure before solicit- 
ing capitalists to join them in an association binding 
themselves to furnish the required means. It is clearly and 
indisputably shown by the evidence offered by complain- 
ants, that it would require nearly $2,000,000 to complete 
the road, that the company was wholly without resources 
to raise a single dollar with which to prosecute its work, 
that it would default in the payment of interest due in 
April, and be liable to be sold out. This condition of 
things gave origin to the passage of the act of March 17th, 
1868, to the proposition made to the board of directors on 
the 6th day of May, 1868, and the formation of the St. 
Louis & North Missouri association on the 29th day of 
May, 1868. We are, therefore, of opinion that the direc- 
tors in accepting the proffered advancement of money and 
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proposed | suspension of the State lien, and in giving the 
required security, were acting for the best interests of the 
stockholders and creditors of the road, and that. but for 
such acceptance a speedy sale of the road, involving an 
utter obliteration of the rights of all the stockholders, under 
their first mortgage, would have been the result. 

Besides this, the action of the board in issuing the 
$4,000,000 bonds was reported on the 5th day of April, 1869, 
to the stockholders. In this report among the liabilities 
are mentioned first mortgage bonds $6,000,000, second 
mortgage bonds $4,000,000. It is also said that the debt 
for the State lien is held by private persons under an 
agreement that it shall not be enforced except upon a contin- 
gency not likely to occur, and it is not reported as a liabil- 
ity. Notwithstanding the report made to the stockholders, 
notwithstanding the openness and the notoriety of the 
transactions now made the subject of condemnation, a 
public law being the foundation for them, the stockholders 
offer no word of complaint, offer uo aid, but see others 
expend millions of money in good faith, and after an ac- 
quiescence of five years seek to impeach what was so noto- 
riously done, and what we have aright to presume they 
knew was being done. Not having spoken when they ought 
and should have spoken, they ought not to be heard to 
speak when they would. 

It also appears from the evidence in the case that after 
the completion of the road to its terminal points, other 
8. INSOLVENT Com large expenditures of money were required 
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— for sitpro. 6O equip it with rolling stock, in founding 


fang “*"°"* depots and furnishing other facilities in Kan- 
sas City in order to form connections with roads centering 
at that point, and in providing like facilities in St. Louis. 
To meet these requirements third mortgage bonds to the 
amount of $5,000,000 were issued. The evidence also 
shows that the road was operated with loss, and that in 
1871 the floating debt had increased to more than $2,000,- 
000, and that the road defaulted in the payment of its 
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interest on the second mortgage bonds; and that, in the 
spring of 1871, Morgan and Low, two owners of fifty of 
said bonds notified Humphreys and Vail, the trustees in 
the second mortgage, to proceed and sell the road under 
the power conferred in said mortgage. The trustees, in 
conformity with the notice, advertised said road for sale in 
the city of St. Louis on the 26th day of August, 1871. It 
also shows that on the 13th day of August, 1871, the asso- 
ciation mentioned in the petition, styled the Illinois, Mis- 
souri & Kansas association was formed. The parties of 
the first part to these articles consisted of certain persons 
representing the owners of a majority of the stock, the 
second and third mortgage bonds and the debt of the 
North Missouri Railroad Company. The parties of the 
second part consisted of the persons interested in the Kan- 
sas Pacific Railroad Company, the Chicago & Alton and 
Pennsylvania Companies. Its capital stock was $5,855,000, 
of which $3,515,000 was subscribed by the parties of the 
first part, and the remainder by parties of the second part. 
The object of the association, as expressed, was to make 
provision whereby harmony of action should take place, 
and fair and just running arrangements for interchange of 
business and trade; in other words, to make the North 
Missouri read a trunk line with eastern and western con- 
nections. It was a part of the agreement that the associ- 
ation was to become the owner of the North Missouri 
road at a cost not to exceed $12,000,000. It was also agreed 
to protect their interest by a purchase of said road through 
asale under the second mortgage, and in case said road 
failed to pay its floating debt, to procure judgment and 
effect the sale of so much of the road under said judgment 
as Was not embraced in the second mortgage. This agree- 
ment contemplated the reorganization of the North Mis- 
sourl Railroad Company on the basis of 120,000 shares of 
preferred, and 120,000 shares of common stock at $100 
per share, limiting the capital stock to $24,000,000. In 
the articles the running arrangements made with the Chi- 
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cugo & Alton, Kansas Pacific and Pennsylvania Companies 
are specifically set forth. The object and effect of these 
arrangements was to form a through line for all kinds of 
freight and passenger business between the cities of Bos- 
ton, New York, Philadelphia, Baltimore and all other 
eastern points and all western points. The Illinois, Mis- 
souri & Kansas association, through M. K. Jessup, became 
the purchaser at the sale of the North Missouri Railroad 
made by the trustees, Humphreys and Vail, on the 26th 
day of August, 1871, at and for the sum of $2,000,000 for 
the road, and $87,000 for bridge stock. It is contended 
by counsel that this sale was the result of fraudulent com- 
bination and conspiracy, and that it is also constructively 
fraudulent and void because Humphreys and Vail, the 
trustees, being members of and subscribers to the articles 
of association of the L[llinois, Missouri & Kansas associa- 
tion, were purchasers at a sale made by themselves. A 
careful review of the evidence has impressed us with the 
belief that the [linois, Missouri & Kansas association orig- 
inated out of the necessities of the case, and not from 
corrupt combination, conspiracy or motive. The evidence 
shows that from December, 1868, to the Ist day of Janu- 
ary, 1870, the expenditures of the road amounted to $1,- 
803,967.84, $913,078 of which was for construction, and 
that during that time there was a loss of $55,853 in ope- 
rating the road, and a large increase in its floating debt ; 


that from the Ist day of January, 1870, to the 21st day of 


August, 1871, the time of the sale, the amount of money 
used in construction, repairs, operating expenses, &c., 
was $6,133,804.29, and during that time there was received 
from earnings and all other sources $4,301,639, and that in 
May of 1871 the floating debt was $2,680,000 ; that notwith- 
standing the road was completed and equipped, it was a 
failure as a paying enterprise, and would continue to re- 
main so unless running arrangements could be made with 
roads east and west of it; that a sale of the road was 
inevitable, either on judgments procured on the floating 
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debt of the company, or under its first or second mortgage ; 
that in consequence of this state of things the interest of 
the creditors of the road and holders of its bonds were 
brought into great peril, and, to save themselves from im- 
pending loss, and to protect interests thus endangered, 
negotiations were entered into with the Chicago & Alton, 
Kansas Pacific and Pennsylvania railroads for the purpose 
of buying the road at the sale then advertised, and reor- 
ganizing it on such running arrangements as would save 
those who had invested their money in it from loss. These 
negotiations, which began in the spring of 1871, culminated 
in the full organization of the Illinois, Missouri & Kansas 
association in August, 1871. Such a combination was but 
the natural result of this state of affairs, and a large num- 
ber of other persons than those who were connected with 
the St. Louis & North Missouri association, or the associa- 
tion formed to purchase the first mortgage bonds, sub- 
scribed between two and three millions of dollars to the 
said Illinois, Missouri & Kansas association. We cannot 
perceive in the evidence anything to justify us in the con- 
clusion that this combination or association was prompted 
by corrupt motives or attended with actual fraud. Nor 
can we consent to say that the creditors of a corporation 
cannot combine for the purpose of protecting themselves 
by purchasing its property when legally brought to sale, 
provided it is no part of the agreement to prevent compe- 
tition at the sale, or to use any unfair advantage. 

It is, however, said that Humphreys and Vail, the 
trustees who made the sale, sold the property to the IIli- 
nois, Missouri & Kansas association in which they were 
interested as stockholders, and that, therefore, the sale is 
void. The evidence shows that Humphreys was a mem- 
ber of the copartnership of E. D. Morgan & Co., which 
firm had a two-thirds interest in the $540,000 subscribed 
by said firm to said association, and he was, therefore, in- 
terested to the extent of his interest in the copartnership. 
The evidence also shows that Vail, the other trustee, was 
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a subscriber to said association in the sum of $150,000. 
To this extent Humphreys and Vail were both sellers and 
buyers. The rule in such cases has been laid down in 
Allen v. Ranson et al., 44 Mo. 267, thus: Itis well settled 
that a mortgagee, with a power of sale, is a trustee as well 
as a creditor, and that at his own sale he cannot become a 
purchaser either directly or indirectly, so as to cut off the 
equity of redemption. But such a sale is not void; it is 
good as to all the world and for all purposes, excepting only 
that the mortgageor still has the right to pay the debt and 
redeem the land. Purchases by some classes of trustees 
are treated as void, but not in sales of this kind. Gaines 
v. Allen, 58 Mo. 543, asserts the same doctrine. In the 
case of Reddick v. Gressman, 49 Mo, 392, Judge Wagner 
observes: ‘ The doctrine is that a mortgagee with a power 
of sale, is a trustee as well as a creditor, and that at his 
own sale he cannot become the purchaser directly or indi- 
rectly, so as to cut off the equity of redemption. But such 
a sale is not absolutely and entirely void. It is good as to 
everybody and for all purposes, except that the mortgageor 
still has the right to pay the debt and to redeem the land. 
Such sales are never regarded as nullities, and with the 
exception above stated, they are entirely good.” The 
same doctrine is announced in Thornton v. Irwin et al., 48 
Mo. 155. 

The rule thus laid down was applied to cases where 
the seller and buyer were united in the same person, and 
is distinguishable from the case before us in this, that 
Humphreys and Vail were only interested in the Illinois, 
Missouri & Kansas association in the proportion that $170,- 
000 bears to $5,855,000, that is one thirty-fourth part, the 
remaining thirty-three parts belonging to others who were 
creditors and owners of the second mortgage bonds, for 
the payment of which the road was sold. But, casting 
that out of view and regarding the sale as if it had been 
made solely to Humphreys and Vail, under the rule in 
regard to such sales, as settled in this State, the plaintiffs 
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would be restricted to their right te redeem, and this must 
be exercised within a reasonable time and before the inter- 
vention of new equities. It is contended by these plaintiffs 
that Humphreys and Vail were mere naked trustees, and 
being interested in the purchase, that the sale of August 
26th, 1871, is void. In the case of Hawley v. Cramer, 4 
Cow. 717, Justice Walworth, in speaking of purchases 
made by persons standing in the situation of trustees for 
the sale, observes that in all such cases the rule appears to 
be settled that the purchase, however fair and honest it 
may have been, must be set aside on the application of any 
of the parties in interest, provided such application is made 
within a reasonable time after the sale, which is to be 
judged of by the court under all the circumstances of the 
case. In the case of the Cumberland Coal Co. v. Sherman, 
30 Barb. 563, the court held “that when a trustee buys or 
contracts with himself or several trustees of whom he is 
one, or a board of trustees, of which he is one, such con- 
tract or purchase is voidable at the option of the cestui que 
trust without reference to the fairness of the transaction.” 
In Campbell v. Walker, 5 Ves. 678, the master of the rolls 
said: “I will lay down the rule as broad as this, and I 
wish trustees to understand it, that any trustee purchas- 
ing trust property is liable to have it set aside, if in any 
reasonable time the cestui que trust chooses to say he is not 
satistied.”’ 

If, under the rule governing in such cases, plaintifts 
had the right to come into court with a bill to redeem, or 
ask that the sale be set aside and a re-sale ordered, the 
question arises, have they deprived themselves of that relief, 
either by acquiescence, ratification or delay in not coming 
arlier? This suit was instituted on the 7th day of July, 
1873, aud the amended petition on which the case was 
tried was tiled December 14th 1874. The second mortgage, 
under which the sale took place, was exetuted in 1868, and 
the sale complained of was made August 27th, 1871. The 
evideuce shows that the sale was ratified and approved by 
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the directors of the North Missouri company in turning 
over the property to the purchaser at the sale; that 66,000 
shares, or about seventeen-eighteenths of the stock was 
held by the association, which, of course, ratified it to that 
extent, that it owned the second and third mortgage bonds, 
and also the large floating debt of the company. It is, 
however, claimed that such ratification is not binding on 
plaintiffs, for the reason that the directors, as well as the 
owners of the 66,000 shares, were interested as purchasers. 

While we think this is the correct view, and that such 
ratification is not binding on the holders of the 4080 shares 
of stock represented in this suit, yet all are of the opinion 
that the ratification is good as to those assenting to the 
sale. But the evidence, we think, shows ratification on 
the part of Mr. Kitchen, the real plaintiff as to 727 of the 
shares in this suit, and the beneficial plaintiff as to the re- 
mainder. Mr. Kitchen swears that he was present at the 
sale on August 26th, 1871, that he believed the mort gage 
under which the sale was being had, was illegal; that he 
sought no information from Humphreys and Vail, the 
trustees charged with the duty of selling the property, 
that he did not believe they were honest men. It does 
not appear that he interposed any objection to the proceed- 
ings. It does appear that, after the sale was made to Jes- 
sup fer the Illinois, Missouri & Kansas association, and 
after Jessup had conveyed the property to the St. Louis, 
Kansas City & Northern Railway Company, a corporation 
formed under the general law of the State with a capital 
stock of 120,000 shares at $100 each, or $12,000,000 pre- 
ferred stock and 120,000 shares of common stock at $100 
each. Mr. Kitchen received a certificate of stock for 100 
shares in the St. Louis, Kansas City & Northern Railway 
Company, which was given to him in exchange for a half 
interest held by himself and Bogy in 2000 shares of stock 
in the North Missouri Railroad Company. It also appears 
that he sold said stock at seventy-five cents on the dollar, 
and transferred it the same day he received it. It would, 
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therefore, seem that he becume a stockholder in the com- 
pany which he is now seeking to destroy by asking this 
court to declare the purchase, through which he obtained 
this stock, fraudulent and void, and that after having sold 
his stock thus acquired presumably to an innocent pur- 
chaser. It is true that he claims to have accepted this 
stock because the transaction was made by Mr. Bogy, who 
was equally interested, but he admits at the same time 
that he had agreed with Mr. Rollins to let all of his stock 
thus jointly owned by Bogy and himself in the North 
Missouri Railroad Company, as well as the 727 shares which 
he held in his own right go into the new organization. 
Kitchen swears that he believed that the second mortgage 
under which the sale was made to the Illinois, Missouri & 
Kansas association was illegal and void. When this fact 
is considered in connection with the fact that he afterwards, 
in exchange for the partnership stock held by Bogy and 
himself in the North Missouri road, accepted and sold for 
$7,500 100 shares of stock in the St. Louis, Kansas City & 
Northern Railway, which acquired its title through that 
sale, and that he acquiesced in the sale for nearly two years 
before bringing suit, we are not able to perceive upon what 
equitable principle he can now be heard to complain and 
allowed to assail a transaction which he has thus sane- 
tioned, and out of which he has thus made profit, espe- 
cially when its effect would be to destroy the value of the 
stock he sold and leave him in possession of what he 
received for it. 

Besides this, the evidence shows that the second mort- 
gage, under which the sale was had, was made in 1868, 
that the four million of bonds secured by it-were reported 
to a stockholders’ n.eeting in 1869 as a liability of the road; 
that from the time of their issue other parties were ex- 
pending large sums of money in completing the road on 
the faith of the validity of the mortgage and bonds; that 
Kitchen took no steps to arrest these proceedings which 
he swears he believed to be illegal, for nearly five years 
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after the mortgage was executed. It also shows that he 
saw the advertisement for the sale of the road under the 
mortgage; that during its pendency he purchased one- 
third of his 727 shares of stock at from five to ten dollars 
per share; that he was present at the sale, made no effort 
to arrest it, afterwards became a stockholder in the St. 
Louis, Kansas City & Northern Railway; that no steps 
were taken by him to set it aside for nearly two years after 
it occurred, during which time 62,000 of the 120,000 shares 
of stock of the St. Louis, Kansas City & Northern Railway 
Company had passed into the hands of innocent holders, 
and very large expenditures of money made on the bet- 
terments of the road, thus giving origin to equal, if not 
superior equities to his own. While a cestui que trust has 
au right to come into a court of equity and ask that a sale 
of trust property made by a trustee to himself be set aside, 
his coming must be timely; he has no right to lie idly by 
until new equities arise, and speculate on the success or 
non-success of the investment or transaction of which he 
complains and see others, in good faith and without fraud, 
by a vast expenditure of money, make that valuable which 
was before valueless, and then come and ask the aid of the 
chancellor to enable him to appropriate to himself such 
benefits and advantages. We think this doctrine is firmly 
established by the following authorities: Twin-lick Oil Co. 
v. Marbury, 91 U. 8.591; Samuel v. Holladay, 1 Woolworth 
415. Kerr on Fraud, p. 802; Follansbe v. Kilbreth, 17 Il. 
522; Jones v. Smith, 33 Miss. 216 ; Wade v. Pettibone, 11 Ohio 
57; Vash +. Adams, 10 Cush. 252; Hodgson v. Karl Powis, 
15 Jur. 1022; Peabody v. Flint, 6 Allen 52; Graham e. 
Birhenhead & Cheshire R. R. Co., 20 Law Jour. (N. 8.) Ch 
445. Inthe case of Graham v. Birkenhead & Cheshire R. 
R. Co.,2 McNaughton & Gordon 156, it was held that 
where stockholders acquiesced for eighteen months, hav- 
ing had the means of knowing the acts complained of, 
“by not coming earlier they had precluded themselves from 
asking for the exercise of the extraordinary jurisdiction of 
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the court.’ The doctrine as recognized in the above cases 
is that the option to avoid such a sale as is here complained 
of must be exercised in a reasonable time, and unless so 
exercised equitable relief will be denied, especially when 
new rights, interests and equities have arisen and the par- 
ties cannot be restored to their original position. 

It is, however, said that this doctrine cannot be ap- 
plied in this case, because plaintiffs had no knowledge of 
the fraud complained of. Kitchen admits his knowledge 
of the execution of the mortgage and his belief that it 
was wrongful and illegal. The execution of the mortgage 
was not a secret. On the contrary, the records of the 
company show the fact of its execution, also the circum- 
stances under which it was issued, and also the sale of 
the first mortgage bonds. The sale of the State lien to the 
parties named in the act of 1868 was made by a public 
law, and the conditions of it must or should have been 
known by all the stockholders. Kitchen was present at 
the sale complained of, and declined to make inquiries of 
the trustees whom he saw making the sale, for information 
in regard to it, but on the contrary, closed his eyes upon 
light. Such ignorance might well be imputed to him as 
knowledge, the rule being that there must either be kuowl- 
edge or the means of knowing the illegal act complained 
of before a party can be barred by acquiescence. He hav- 
ing the means of ascertaining everything relating to the 
sule and purchase of the road, chose to remain in igno- 
rance rather than to avail himself of the means at hand, 
and such ignorance may well be imputed to him as actual 
knowledge. In Le Neve v. Le Neve, 2 Lead. Cases Eq. 21, 
the law is stated to be “ whatever is sufficient to put a per- 
son on inquiry is notice; that is, when a man has sufficient 
information to lead him to a fact, he shall be deemed cog- 
nizant of it.” The law imputes to a purchaser the knowl- 
edge of a tact of which the exercise of common prudence 
and ordinary diligence must have apprised him. Stephen- 
son v. Smith, 5 Mo. 617. 
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Besides this, it is indisputably established that he did 
know after the sale that the property had passed under 
the control of the St. Louis, Kansas City & Northern Rail- 
way Company, of which company he accepted stock in 
lieu of the stock held by Bogy and himself, which he con- 
verted into cash, and we think the language of the chan- 
cellor in the case of Hodgson v. The Earl Powis, supra, where 
the directors violated their authority under the act of Par- 
liament, the period of twelve months having elapsed before 
suit, might well be applied in this case. He observed, “ the 
plaintiff comes here with a very doubtful equity, and I am 
disposed to think if the equity were clear greater mischief 
would be done by granting than refusing the injunction.” 
The evidence not only shows that Kitchen bought much 
of his stock during the pendency of the advertisement; 
that his co-plaintiff did also the same thing, a considerable 
portion being bought at from $3 to $5 per share, and be- 
fore the institution of this suit all the co-plaintiffs had 
agreed to sell their stock to Kitchen at $10 per share, and 
that it was placed in what is called a safe deposit company 
in New York, and was to be withdrawn by Kitchen as his 
from said company on the payment of $10 per share. It 
would, therefore, seem that Kitchen had obtained an inter- 
est in the stock of his co-plaintiffs when this suit was 
brought, and to the extent of it the suit was prosecuted 
for his benefit, and that what binds him also binds them, 
especially in view of what is shown by the evidence of his 
co-plaintiffs, from which it appears that nearly all of them 
became possessed of the knowledge of the facts on which 
the suit is based soon after the said sale. 

Ligget, one of the plaintiffs, testifies that he bought 
in his own right 600 shares of stock, 500 of them in May 
and 100 in September, 1871, and was interested as a mem- 
ber of the firm of Whitehouse & Co., also plaintiffs, in 300 
other shares purchased in 1871; testifies that the facts and 
circumstances attending the sale came to his knowledge 
from thirty to sixty days after the sale, also that he knew 
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of the existence of the second mortgage a year or two be- 
fore the sale; read the advertisement of the sale two weeks 
before it occurred, knew that Jessup bought the road, and 
about six weeks afterwards, learned about the formation 
of the new company, and knew of the incumbrances on 
the road. Phippard, another member of the firm of White- 
house & Co., which company negotiated for nearly all the 
stock represented in this suit, testifies that the existence of 
the Illinois, Missouri & Kansas association and the St. 
Louis & North Missouri association was well known within 
three months after the sale, and that he derived the infor- 
mation from Mr. Kitchen. Dwight Roberts, another 
plaintiff, testifies that he bought 903 shares between Janu- 
ary and April, 1871, saw the advertisement of the sale one 
month before the sale, made no inquiries of Humphreys 
and Vail in regard thereto, although they were residents 
of New York where he lived. When asked from whom 
he derived the information of the facts on which the suit 
was brought, his answer was that he guessed he knew it 
himself; that he had an agreement with Kitchen to let him 
have his stock at $10 per share. Bramard testified he 
bought 100 shares of stock, before the sale, of Whitehouse 
& Co., in whose hands it was left; that it was not in his 
own name. Gibson testified he bought 200 shares between 
March and May, 1871; received the information in the 
fall of 1871 or spring of 1872, on which suit was brought. 
Sibert, of the firm of Speyer & Co., testified he bought 100 
shares through Whitehouse & Co., and swears he did not 
know he was plaintiff in the suit till he testified. Rowell 
bought 50 shares of stock April 13th, 1871, and derived 
information from Roberts, his co-plaintiff, in one or six 
months after he bought his stock of the facts in regard to 
the suit. Ilays, member of the firm of Glosson & Hays, 
testifies that they bought July 22nd, 1871, 300 shares of 
stock, and that he was informed by Phippard, co-plaintiff, 
the followiug vear that they had been defrauded out of 
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their stock by the directors. All testify that the stock was 
bought on speculation. 

It thus appears that the plaintiffs owning nearly all 
the stock in suit who testified in the case, had actual 
knowledge within a short time after the sale, of the facts 
which induced the institution of the suit, yet the suit was 
delayed for nearly two years. During this interval of 
time the St. Louis, Kansas City & Northern Railway Com- 
pany was chartered under the general laws of the State, 
and from the notoriety of the facts that it immediately af- 
terwards took possession of the North Missouri road, con- 
trolled, operated and expended money on it, we are 
authorized to infer that the plaintiffs had knowledge of 
these facts. During this interval 62,000 of the 120,000 of 
preferred stock in the St. Louis, Kansas City & Northern 
Railway Company had passed, so far as the evidence shows, 
into the hands of innocent holders in no way connected 
either with the North Missouri road, or the St. Louis 
& North Missouri or the Illinois, Missouri & Kansas asso- 
ciation, none of whom are parties to this suit ex- 
cept so far as they are represeuted by the St. Louis, 
Kansas City & Northern Railway Company. That delay 
under these circumstances is obnoxious to the equitable 
principle which requires that an option to set aside such 
transactions as are complained of must be exercised within 
a reasonable time, when new rights and equities have in- 
tervened. 

In the case of the 7win-lick Oil Co. v. Marbury, supra, 
the court held that “in this class of cases the party is 
bound to act, with reasonable diligence as soon as the 
fraud is discovered, or his right to rescind is gone. No 
delay for the purpose of enabling the defrauded to specu- 
late upon the chances which the future may give him of 
deciding profitably to himself whether he will abide by 
the bargain or rescind it, is allowed in a court of equity.” 
In the case of Graham v. B. & C. R. R. Co., supra, where 
the shareholder remained passive for eighteen months, the 
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chancellor said: ‘“ Was it not the duty of those who 
meant to dispute the act to make an application at once 
to a court of equity to set it aside? It seems to me the 
moment the fact came to the knowledge of any individual 
member of the company he ought to have made an appli- 
cation to stop them, and the question is, whether by not 
doing so he has not given rise to a new equity against 
himself which deprives him of the right to prevent the 
company from doing that which was contrary to the right 
which the shareholders had. This is the rule between the 
parties. If those who have the management of the affairs 
of others depart from the regular course, and there is an 
acquiescence, the parties interested who have so acquiesced 
cannot complain of their conduct in that mode of dealing 
with their affairs. I consider that the parties have pre- 
cluded themselves from coming into a court of equity to 
ask for the exercise of its jurisdiction by injunction, by 
the conrse which they have pursued in not coming earlier.” 
The principle here announced is, we think, applicable to 
the case we are considering. 

The title of the St. Louis, Kansas City & Northern 
Railway Company to the property of the North Missouri, 
+ Equity oF stock” acquired by virtue of a sale made in Septem- 


HOLDERS WHEN 
pee one BUY ber, 1872, under a decree of the circuit court 
oamoxs ATA PIS Of the United States for the Eastern District 
of Missouri, is also assailed by plaintiffs on the ground of 
fraud. ‘The said decree was made in a proceedling instituted 
by William Hoge, a judgment creditor, as plaintiff, against 
the North Missouri Railroad Company and nine judgment 
creditors of said company, some of which judgments were 
rendered in the State and others in the Federal courts, the 
whole aggregating $2,465,909. The claims upon which 
these. judgments were based represented the greater part 
of the floating debt of the company, and belonged to the 
Illinois, Missouri & Kansas association. 

[t is insisted by counsel that the judgments rendered 
on these claims and the decree for the sale of the road to 
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pay them were fraudulent and void, because the directors 
of the North Missouri Railroad Company were also mem- 
bers of said association which bought these debts at a dis- 
count, because the suits were not brought in the name 
of the said association, but in the name of individual mem- 
bers thereof, and because of a stipulation contained therein 
to purchase, through judgments obtained on these debts, 
that portion of the property of the North Missouri Railroad 
Company not covered by the second mortgage. 

While the evidence shows, as contended for by plaint- 
iffs, that the directors of the North Missouri road were 
subscribers to the stock of the Illinois, Missouri & Kansas 
association, it also shows that they were creditors of said 
company to a very large amount, and also stockholders, 
some of whom had indorsed the obligations of the com- 
pany and were liable for a considerable portion of its debts. 
It also shows that a number of persons who had not, in 
any manner, been connected with the North Missouri road, 


































except as creditors, were also subscribers to said associa- 
tion in the sum of $2,480,000. In the face of these. facts 
we cannot say, as we are asked to do, that the Lilinois, 
Missouri & Kansas association was a corrupt avd fraudu- 
lent combination because of the following stipulation con- 
tained in its articles, viz.: “The North Missouri Railroad 
Compuny being in default on its second mortgage interest, 
this association shall protect its interests in the premises 
by a purchase of said road through a sale under said second 
mortgage, and in case said road fails to pay its floating 
debt, as it matures, judgment shall be obtained on account 
of any floating debt controlled by this association and title 
to all property of said railroad not covered by its mort- 
gages shall be obtained by sale under said judgments.” 
The evidence shows that at the time the articles of 
association were entered into a sale of the road under the 

















second mortgage was inevitable, and also that a small por- 
tion of said road in St. Louis and Kansas City together 
with depot buildings and grounds in each of these places, 
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were not included in said mortgage. The stipulation of 
the creditors of the road to purchase these unincumbered 
portions of it through a sale on judgments obtained on its 
floating debt was not per se fraudulent. It is not fraudu- 
lent for a creditor or number of creditors to determine to 
obtain judgments on demands justly due from a railroad 
company, subject its property to 1. sale thereunder by a 
proper decree and purchase it at such sale. Nor do we 
think that the simple fact that the debts were bought up 
by the association at a discount of twenty five per cent., as 
the evidence shows some of them were, nor the fact that 
suit was not brought by all the members of the association, 
but in the name of individual members, would render void 
the judgments complained of. 

Conceding for the argument that, notwithstanding the 
fact that a great number of persons who hadin no manner 
been connected with the North Missouri Railroad Com- 
pany, except as creditors, were subscribers to the extent of 
$2,500,000 to the Illinois, Missouri & Kansas association, 
in conjunction with the directors of the North Missouri 
Railroad Company ; that the purchase of these debts by 
the association is to be put upon the same footing as if 
made by the directors solely and on their own account, the 
effect of such purchase would not be, either in law or 
morals, to discharge the debt and absolve the said company 
from its obligation to pay. The only effect it would have 
would be to limit their recovery against the company to 
the amount actually paid for the debts. Lingle v. Nat. Ins. 
Co., 45 Mo. 109. It is not pretended that the floating debt 
of the company was not valid and just, nor is it claimed 
that any defense could have been successfully interposed, 
had the original holders instituted suit against the com- 
pany. If the suits instituted by Hoge and other individual 
members of the association for the recovery of judgments 
on the floating debts had been defended by the compary 
on the ground that the debts belonged to the association 
of which the plaintiffs were members, and that the direc- 
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tors of the North Missouri Railroad Company were mem- 
bers of said association, and that the debts had been bought 
up for less than their face, the result would not have been 
the dismissal of the suits, but an amendment of the peti- 
tion by adding the names of all the members of the asso- 
ciation or partnership, and the rendition of a judgment for 
the amount actually paid, in the event that the court deter- 
mined they were purchased at less than their face, and that 
the purchase was a purchase solely by the directors. We 
apprehend that if a direct proceeding had been instituted 
by the North Missouri company, or these plaintiffs, to 
vacate the judgments and decree founded on them for the 
causes here alleged as fraudulent, the utmost relief to 
which they would have been entitled, admitting the debts 
to be due and unpaid, would have been a diminution of the 
judgments to the amounts actually paid for the debts upon 
which the judgments were founded. If that would be the 
measure of relief in a direct proceeding, it certainly can 
be no greater in a collateral one. The plaintiffs do not 
seek relief on such terms, but ask to have that done in a 
collateral proceeding which could not be accomplished in 
a direct proceeding. 

The sale of the road in 1871 by Humphreys and Vail, 
trustees in the second mortgage, being unimpeachable for 
the reasons indicated in this opinion, it follows that the 
sale of 1872 under the decree of the United States circuit 
court had no other ettect than to pass title to the property 
of the North Missouri Railroad Company which was not 
covered by the said mortgage ; and before there could bea 
divestiture of that title in favor of plaintiffs, equity would at 
the very least require them to pay the amount actually ex- 
pended in the purchase of the floating debt. It would be 
unconscientious to restore to the North Missouri Rail- 
roal Company the property thus sold upon any other 
terms, when the judgments, if diminished twenty-five per 
cent. (that being the rate of discount at which plaintiffs 
claim they were purchased) would still show of the float- 
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ing debt unpaid the sum of $1, 849,432, for the payment of 
which it would be unquestionably liable. 

Our special attention has been called by counsel, who 
have thorougly and with great ability presented the case 
of plaintiffs, to the cases of Jackson v. Ludeling, 21 Wall. 
616, and Railroad Company v. Bowler, 9 Bush 468. We 
have examined these cases, and have been unable to per- 
ceive the analogy between these and the case at bar. 
Without entering into a analysis of them for the purpose 
of showing the points of difference, it will suffice to say 
that in both of them are disclosed the most open, positive, 
direct and actual frauds on the part of those charged with 
the management of the trust property, and in one of them 
the parties were shown to be guilty of bribery. 

In the case before us the evidence offered by plaintiffs 
not only shows an entire absence of actual fraud, but de- 
velops the fact that in 1867 the directors had on their hands 
for management and construction a road wholly without 
resources, largely in debt, operated only at a loss, and in 
which, but for their action, all the stock of the stockhold- 
ers would have been extinguished in 1868 by a sale under 
the first mortgage. A stockholder in a railroad company 
has an interest in the net earnings of the road, and when 
the company is dissolved, an interest in the property left 
after the payment of debts. Measuring the interest of the 
stockholders in the North Missouri Railroad Company by 
this standard, the evidence clearly shows that it was value- 
less from 1867, that the road owed more than it could pay, 
and that loss and not profit was the result of operating it, 
The enterprise in the light of the evidence seems to have 
been an unfortunate one. The road started with a gauge 
different from that of any other road with which it con- 
nected, and had to be changed in 1867; the State lost its 
loan of $4,350,000, which, with the interest, amounted to 
$6,237,000 in 1868; contractors failed in their contracts, 
stockholders were subjected to loss; it cost greatly more 
to run the road up to 1871, when it was sold, than it earned, 
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| and since the sale it has been operated at a loss, the evidence 
showing that between August, 1871, and December, 1874, 
the time this case was tried, there was expended $2,850,614 
more than was earned; of which $2,240,555 were expended 
in construction. Judgment affirmed with the concurrence 
of the other judges. 

REVERSED. 





Tue State v. WALKER, Appellant. 


Continuance. Under ordinary circumstances this court will not in- 
terfere with the exercise by the trial court of its discretion in refus- 
ing continuances. But in the present case, it appearing by the 
affidavit of the officer, that after he had served two subpcenas on 
the witnesses needed for the defense, both at the same term of 
court, they had secreted themselves to avoid attachment, a convic- 
tion of murder was set aside, notwithstanding the record showed 
that the defendant had previously had a number of continuances. 
This result was the more readily reached because the court, upon 
examination of the evidence, was impressed with the belief that 
the jury had been influenced by political party feeling in finding 
their verdict. 


Appeal from Scott Circuit Court.—Hoy. D. L. Hawktns, 
Judge. 


B. B. Cahoon, Bedford § Keaton and Chas. E. Moss 
for appellant. 


J. L. Smith, Attorney-General, for the State. 


Henry, J.—The defendant was indicted at the Decem- 
ber term, 1872, of the Stoddard circuit court, for the mur- 
der of one William Conner. The indictment was for 
murder in the second degree. At the September term, 
1873, the cause was continued on defendant’s application. 
At the December term, 1873, it was continued by general 
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order. At the June term, 1874, the December term, 1874, 
and the March term, 1875, it was continued on defendant’s 
application, and at the August term, 1875, there was a 
change of venue awarded to Scott county. At the October 
term, 1875, of the Scott circuit court, defendant again ap- 
plied for a continuance, which was refused, and the trial pro- 
ceeded, and resulted in defendant’s conviction of murder in 
the second degree, and his sentence to the penitentiary for 
aterm of ten years. From that judgment he has prose- 
cuted his appeal to this court. 

In his affidavit for a continuance on his last application, 
he stated the facts which he expected to prove by William 
Knox, Samuel Montgomery and one Terry, of Stoddard 
county, who were duly summoned as witne§ses in his behalf, 
but were not in attendance ; that on the second day of the 
term, finding that the subpeena had not been returned, he 
caused another to be issued requiring them to appear forth- 
with, and had it served upon them, but, learning that the 
first had been returned, he procured an attachment against 
them, which, when his application for a continuance was 
made, had not been returned; that the witnesses resided 
within thirty-eight miles of the county seat of Scott county. 
The return of the officer, to whom they were delivered, 
showed that the subpcenas were served as stated in the 
defendant’s affidavit. The officer who had the attachment 
to serve stated in his affidavit that after the service of the 
second subpeena, “the witnesses had secreted themselves 
to avoid service of the attachment.” 

That the defendant used all the means in his power to 
procure the attendance of the witnesses is beyond question. 
It was his first application for a continuance after the re- 
moval of the cause to Scott county. That removal neces- 
sarily made it somewhat more difficult to procure the 
attendance of the witnesses who resided in Stoddard where 
the difficulty occurred. The affidavits of himself and 
attorney, and others, showed that the witnesses were ma- 
terial, and yet, while defendant was on trial for an alleged 
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crime, on conviction of which he would be deprived of his 
liberty and utterly ruined, these witnesses, to avoid attend- 
ing and testifying in his behalf, for days concealed them- 
selves in the swamps of Stoddard county. 

Under ordinary circumstances, we would not interfere 
with the exercise of its discretion by the trial court in re- 
fusing a continuance, especially when as many had been 
granted as were procured by defendant in this case, but a 
careful examination of this record produces an apprehen- 
sion that injustice to the defendant may have resulted from 
the refusal to grant the continuance. 

We admit that the impression made upon our minds 
by the evidence in the cause, has contributed to produce 
the opinion we ‘entertain, that the ends of justice would 
have been subserved by granting the continuance. An old 
man, near sixty years of age, paralyzed in one-half of his 
body, is set upon by four young men in the vigor of man- 
hood, denounced by them for his political opinions, damned 
as aradical, with threats against his life. Availing him- 
self of the first opportunity, he left the saloon to avoid 
them, stole quietly away; but bent upon mischief, they 
followed him to a drug store, where he had gone to pur- 
chase some tobacco. He left the drug store and again they 
followed, denouncing and cursing him as a d—d Republi- 
can son of a b—h. His son, who by this time had fallen 
in with the old man, remarked that they must not so abuse 
his father, and that he would take his part. The son and 
the deceased then got into a fight. The son disengaged 
himself and ran from the deceased, who, then approaching 
the old man, was by him fired upon and killed. We think 
that this case would be better considered by a jury on an- 
other trial. We have an impression—it is forced upon us 
by the evidence, that political party feeling had more influ- 
ence in the conviction of this old man by the jury, than is 
allowable in judicial proceedings. At all events, his inear- 
ceration in the penitentiary, for a term of ten years, if 
another jury should pass upon his case on a fair trial, and 
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say that he deserves that punishment, would leave less 
room for apprehension that his imprisonment was unmer- 
ited, than if he be compelled to suffer that punishment on 
the verdict and judgment already rendered against him. 
The judgment is reversed and the cause remanded. 
All concur. 
REVERSED. 


Moore v. Watpo, Appellant. 


Contract: DEPENDENT conpiTIONs. A and B entered into a written 
contract, whereby B, in consideration of certain work to be done by 
A, on his premises, agreed to give him two horses. A having failed 
to do the work as agreed, a supplementary contract was made, 
wherein it was agreed that in consideration of B furnishing A with 
money to pay his taxes and purchase material for the prosecution 
of the work, the former was to retain the horses after the work was 
all done, until he should be repaid the amount of his outlays. In 
a suit by A on the first contract, Held, that the right of B to retain 
the horses under the supplementary contract was dependent on his 
advancing the money, and unless such advancements were shown 
to have been made, this contract constituted no defense to the ac- 
tion. 


Appeal from St. Clair Cireuit'Court.—Hon. J. D. Parkryson, 
Judge. 


Johnson § Lucas for appellant. 


Norton, J.—The petition in this case was filed August 
22nd, 1874, and shows that plaintiff and defendant entered 
into a written contract by which defendant, in considera- 
tion of certain mechanical work in excavating a cellar, 
building house, stable, &c., to be completed by plaintiff on 
or before October 15th, 1873, was to give to plaintiff two 
certain horses. The petition alleges a performance of the 
contract on plaintiff’s part, and the failure of defendant to 
deliver the horses; alleges that the horses were worth $200, 
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for which amount the plaintiff asks judgment, and also for 
$50 for extra work alleged to have been performed for de- 
fendant by plaintiff at defendant’s request. 

The answer denies the performance of the contract by 
plaintiff, and also claims damages for failure of plaintiff 
to complete the work in the manner and time specified in 
the contract, and also pleads a supplementary written con- 
tract, showing acknowledgment by plaintiff that he had 
failed to perform the original contract, and agreeing to go 
on and complete the work if defendant would furnish nails 
to plaintiff and pay plaintiff's taxes then due. The answer 
alleges that by the supplementary contract defendant was 
to retain the horses until plaintiff repaid him the amount 
paid out by defendant for nails and taxes, and alleges that 
defendant paid for plaintiff for the purpose of procuring 
the nails aforesaid to be used in the work, and of liquidat- 
ing taxes of plaintiff then due, the sum of $21.13, and that 
this sum was pever repaid to defendant. The answer also 
denies that any extra work was done by plaintiff for de- 
fendant. Fora further answer defendant claims the sum of 
$100 damages for plaintiff’s failure to complete the work 
within the time agreed upon; the sum of $50 for the un- 
workmanlike manner in which part of the work was per- 
formed ; the sum of $50 for failure to construct defendant’s 
stable according to the dimensions specified in the con- 
tract; the sum of $25 for failure to clear defendant’s 
cellar of rock and dirt; the sum of $21.13 for failure to 
repay the amount advanced to enable plaintiff to buy nails 
and pay taxes; and the sum of $24 for trouble defendant 
experienced in having to keep and winter the horses by 
reason of plaintiff’s failure to complete the contract and 
take them off of his hands. 

Plaintiff’s reply controverts the new matter set out in 
defendant’s answer. 

Each party introduced evidence tending to prove the 
issues on his part, and defendant also introduced the sup- 
plementary contract, which was in words and figures fol- 
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lowing, to-wit: “I, A. J. Moore, of St. Clair county, 
Missouri, having failed to comply with my contract with 
Peter Waldo in building his house, hereby agree that if he 
will furnish me $30 in order to purchase nails and pay 
taxes, or furnish nails and pay taxes for that amount, or 
nails sufficient to finish the job, I will proceed and finish 
the work under the contract aforesaid, by the 10th day of 
November, 1873, in the best workmanlike manner under 
said contract, and agree that after the work is all done, 
said Waldo is to retain the horses I am to receive, until I 
repay him the money advanced by him. 
Witness my hand this 1st day of October, 1873. 
(Signed) A.J. Moors.” 
Defendant asked the following instruction number a 
two, which was refused by the court, to-wit: The court 
declares the law to be that the written acknowledgment of 
plaintiff on the lst day of October, 1873, that he had failed 
to comply with his contract, prevents him from recovering 
at all, unless it is shown that he afterwards fully complied 
with both the original and supplementary contracts. The 
court, of its own motion, gave the following declarations 
of law, to-wit: 1. The court declares the law to be that 
in no case can plaintiff recover more than the reasonable 
value of the horses contracted to be given for the work, 
together with extra work ordered, if the court shall so be- 
lieve, diminished by the amount paid out by defendant for 
nails and taxes, and damages defendant sustained by failure 
of plaintiff to complete the work in time, and in not com- 
pleting it according to contract, and in cutting down de- 
fendant’s stable, provided the court is satisfied the same 
was cut down without permission. 8. That a full com- 
pliance with the contract on plaintiff’s part, both as to 
matter and time, is essential to the recovery of a judgment 
by him, provided there was no subsequent modification or 
acceptance of modification by Waldo, express or implied. 
The finding of the court was for the plaintiff, and 
judgment was rendered in his favor for $112.87. The de- 
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fendant assigns for error the action of the court in giving 
and refusing instructions. The instructions given by the 
court, of its own motion, as shown by the record, were not 
excepted to by defendant, and cannot, therefore, be brought 
in question here. They are in substance the same as the 
first and third asked by defendant and refused by he 
court. 

The only matter of exception, therefore, for determi- 
nation is, the refusal of the second instruction asked by 
defendant. Thisinstruction predicates the right of plaintiff 
on proof of his full compliance with the terms of the 
original and supplementary contracts. It might well have 
been refused, because the principle announced by it is 

® fully recognized by the court in the third instruction. It 
is also fatally defective in holding plaintiff bound to a full 
compliance with all the terms of the supplementary con- 
tract without reference to the fact of compliance therewith 
on the part of defendant. The right of defendant to re- 
tain the horses under that contract was dependent on his 
advancing money for payment of taxes and nails as therein 
stipulated, and until such advancement was made by de- 
fendant, plaintiff was under no obligation to observe its 
terms. This matter of advancement under said contract, 
was directly put in issue by the pleadings, and because it 
was wholly ignored in the second instruction, it was prop- 
erly refused. The principle contended for by defendant, 
that when a party sues on a special contract, he must re- 
cover only thereon, being fully recognized in the instruc- 
tions that were given, we think the judgment should be 
affirmed, which, with the concurrence of the other judges, 
is done. 





AFFIRMED. 
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Wei v. GREENE County, Appellant. 


1. Practice: service oF suUMMONS UPON CouNTY. The mode of service 
of a summons upon a county is prescribed by Wag. Stat., 2 6, p. 408, 
and is exclusive. No copy of the petition is required to be served 
with the writ, as in ordinary cases. 

2. Pleading: acTIoN ON COUNTY. BONDS: REQUISITES OF PETITION. In 
an action on bonds issued to pay a subscription by a county to a rail- 
road company every essential element of the power given to the 
county to make such a subscription, must be stated in the petition- 

: FAILURE TO STATE CAUSE OF ACTION FATAL. The failure in a 

petition to state facts sufficient to constitute a cause of action, is 

radical and incurable. It is not helped by the statute of jeofails, a 

judgment by default or a failure to take advantage of it in the court 

below. 





Appeal from Greene Circuit Court.—Hon. W. F. Geiaer, 
Judge. 


Action commenced in the Greene county circuit court 
on ninety interest coupons for $40 each, on bonds issued 
by R. P. Matthews and Ralph Walker, judges of said 
Greene county court, to the Hannibal & St. Joseph Rail- 
road Company, to aid in building a railroad through Greene 
county. The original petition was filed October 15th, 1875, 
and a writ of summons issued in the usual form and re- 
turned as follows: 

Executed the within writ in Greene county by deliv- 
ering a copy of this writ to James D. Van Bibber, county 
clerk of Greene county, Missouri, and clerk of the county 
court of said county. 

Done this the 16th day of October, 1875. 

C. B. Owen, Sheriff. 


Serving writ $1.00. 


The amended petition, filed November 3rd, 1875, con- 
tained ninety counts, each of which was in the following 
form, except as the number of the bond and coupon, and 
time when the same became due, viz. : 
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“And for cause of action the plaintiff states that 
heretofore, to-wit, on the Ist day of August, A. D. 1871, 
the defendant, by its certain writing obligatory, called bond 
No. 309, sealed with its corporate seal and signed by R. P. 
Matthews and Ralph Walker, the then justices of the 
county court of said Greene county, and attested by A. De- 
muth, the then clerk of said county court, and dated the 
year and day aforesaid, and now here shown to the court, 
acknowledged itself indebted and bound unto the Hanni- 
bal & St. Joseph Railroad Company, or bearer, in the sum 
of $1,000, which sum the said county of Greene thereby 
promised to pay to said company, or bearer, at the National 
Park Bank, in the City of New York, twenty years after 
the date thereof, together with interest thereon from the 
date thereof, at the rate of eight per cent. per annum, 
which interest should be paid semi-annually on the presen- 
tation and delivery at said bank of the coupons thereto 
severally subjoined until the payment in full of said prin- 
cipal sum; said bond being issued under and pursuant to 
an order of the county court of Greene county, State of 
Missouri, to aid in building a railroad through said county 
and in accordance with an act of the Legislature of the 
State of Missouri, entitled “An act to incorporate the Kan- 
sas City, Galveston & Lake Superior Railroad Company,” 
approved February 9th, 1857, and “An act to amend an act 
entitled ‘An act to incorporate the Kansas City, Galveston 
& Lake Superior Railroad Company,’ approved February 
9th, 1857, and for other purposes,” approved February 13th, 
1864, and also an act entitled “An act to aid in the building 
of branch railroads iv the State of Missouri,” approved 
March 21st, 1868, as is therein fully recited. 

“ And plaintiff states that defendant, by its certain 
interest coupon No. 3, signed by Jared E. Smith, the then 
treasurer of said Greene county, and dated at Springfield, 
Greene county, Missouri, on the Ist day of August, 1871, 
detached from said bond and herewith filed, acknowledged 
to owe the sum of $40, payable to bearer on the Ist day of 
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February, 1873, being the interest due on said bond No. 
309 for $1,000, which coupon was made payable at the 
National Park Bank in the city of New York, and State of 
New York, and that the plaintiff is the owner, holder and 
bearer of said interest coupon, which was at maturity pre- 
sented at the said National Park Bank and payment de- 
manded, which was refused, and the same remains wholly 
due and unpaid, and which coupon is herewith filed, and 
for which, with interest at the rate of six per cent. since 
the Ist day of February, 1873, plaintiff demands judg- 
ment.” 

The defendant not appearing, judgment was entered 
by default on the 2nd day of December, 1875, for $3,929.40, 
the amount of the said coupons and interest. On the same 
day the defendant filed a motion to set aside the judgment 
so entered, which was overruled, and an appeal granted. 


C. W. Thrasher and H. C. Young for appellant. 
John O’ Day for respondent. 


Suerwoop, C. J.—We think the service in this case 
sufficient. The statute provides that: ‘ When any action 
1, PRACTICE: se r- shall be commenced against any county, a 
upon county. copy of the original summons shall be left 
with the clerk of the county court fifteen days at least be- 
fore the return day thereof.” 1 Wag. Stat., § 6, p. 408. 
The statute elsewhere provides how a summons shall be 
served. 2 Wag. Stat., § 7,1007. Butin the same section 
it is stated that the method mentioned therein shall be 
pursued, “ exeept as otherwise provided by law.” The law, 
as above seen, has “ otherwise provided,” and that special 
manner of service must be regarded as exclusive, since there 
can be no doubt of the power of the Legislature to regu- 
late the service of process. Whether the law, respecting 
the particular way of serving process on counties, is a wise 
one, is a matter not of judicial concern. It is not a little 
singular, however, that the prosecuting attorney, even if 
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he had doubts as to the sufficiency of the service, should 
have concluded to run the risk of the service being valid. 
The much safer course for him to have pursued, was to 
have entered his appearance and made a defense, if he had 
one on which he could have relied. 

We are next to consider the sufficiency of the petition. 

It is stated in each count of that pleading, that on the Ist 
2 pueapinc: ac. Gay Of August, 1871, by its writing obliga- 
bonds: reqaiiay tory, or bond, the county acknowledged itself 
——— indebted and bound unto the Hannibal & St. 
Joseph Railroad Company, or bearer, in the sum of $1,000, 
which sum the said county promised to pay said company, 
or bearer, at, &c., “ said bond being issued under, and pur- 
suant to, an order of the county court of Greene county, 
State of Missouri, to aid in building a railroad through 
said county, and in accordance with an act of the Legisla- 
ture of the State of Missouri, entitled ‘ An act to incorpo- 
rate the Kansas City, Galveston & Lake Superior Railroad 
Company,’ approved February 9th, 1857, and ‘An act to 
amend an act entitled an act to incorporate the Kansas 
City, Galveston & Lake Superior Railroad Company, ap- 
proved February 9th, 1857, and for other purposes,’ ap- 
proved February 13th, 1864, and also ‘an act to aid in the 
building of branch railroads in the State of Missouri,’ ap- 
proved March 21st, 1868.” But there is nothing in the 
petition showing any connection between the Hannibal & 
St. Joseph Railroad Company and the railroad-to be built, 
nor what railroad it was, nor that Greene county had ever 
subscribed to the stock of the company named, or, indeed, 
to the stock of any railroad company whatsoever. 

Unless the county had subscribed to the stock of the 
Hannibal & St. Joseph Railroad Company, and that com- 
pany -had accepted the subscription thus made, the county 
court would certainly have no authority to acknowledge an 
indebtedness on behalf of the county to that company, nor 
to issue bonds to such company ; for until both a subscrip- 
tion by the county and its acceptance by the company 
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occur, there is no contract. Nugent v. Supervisors, 19 Wall. 
241; Aspinwall v. Commissioners of Daviess Co., 22 How. 
(U. 8.) 379. And as no connection between that company 
and the alleged railroad was stated in the‘ petition, and, 
therefore, cannot be presumed to exist, it was clearly in- 
competent for Greene county to issue bonds to that com- 
pany in order to aid in the construction of an independent 
road; a road to which the county had never subscribed or 
promised any aid whatever. One railroad company cannot 
accept subscriptions or receive bonds issued for the benefit 
of another railroad company, (The State ex rel. Wilson v. 
Garroutte, 67 Mo. 445); and this is especially true where no 
connection between the two, by reason of consolidation, 
or otherwise exists. 

Besides, the petition on its face shows the alleged 
order was made pursuant to the act of March 21st, 1868, 
as well as pursuant to the other acts mentioned. If so, 
then in addition to the other objections already urged, a 
vote of the people of the county was an indispensable pre- 
requisite to the validity of a subscription, (67 Mo., supra) ; 
but, as above seen, neither vote by the people, subscription 
by the county nor acceptance by the Hannibal & St. Joseph 
Company, are alleged in the petition. 

A subscription, when made by a county court to the 
capital stock of a railroad company, being in derogation 
of common law and common right; being hedged about 
on all sides with limitations, conditions and restrictions; 
being, in short, the exercise of a special statutory power, 
it would seem quite obvious that every essential element of 
such power must be plainly set forth in the pleading which 
seeks a recovery on paper, the necessary result of the exer- 
cise of such special and limited power, or else such plead- 
ing must needs be confessedly and radically defective. In 
consequence of the foregoing views, we must hold that the 
petition in the present instance does not state facts suffi- 
cient to constitute a cause of action. 
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But notwithstanding such serious defect, it is strenu- 
ously insisted that the matter is cured by the failure of de- 
8. ——: failure, fendant’s motion to call attention to the 

action fatal. ‘Ylefect, by reason of the judgment by default, 
and because of the wondrous curative powers of the stat- 
ute of jeofails. 2 Wag. Stat., § 19, p. 1036. That statute, 
taken literally, it must be confessed, is very broad ; but it 
was certainly never designed to dispense with the state- 
ment of facts sufficient to constitute a cause of action; 
otherwise, that provision of another statute, (2 Wag. Stat., 
§ 10, p. 1015,) specifying that a party shall not be deemed 
to have waived the statement of facts sufficient to consti- 
tute a cause of action, would possess neither meaning nor 
importance, as a verdict or judgment by default would 
cure that defect, as well as the other exception mentioned 
in the statute, that the court had no jurisdiction over the 
subject matter of the action. None of the cases cited for 
plaintiff were those where the petition failed to “ state facts 
sufficient to constitute a cause of action.”” Where such a 
failure occurs, it is as fatal as the lack of jurisdiction over 
the subject matter of the action, and, like that, may be 
taken advantage of, either in the lower court, or here, 
though no attention was called to the matter in the lower 
court. In his recent work on code pleading, Judge Bliss 
takes the same view of the subject, saying, with regard to 
the waiving or curing of defects: “This doctrine cannot, 
of course, apply to those which are radical in their character. 
A party, by not raising the objection, cannot give a court 
jurisdiction over matters where it is forbidden by law; nor 
will a judgment be rendered or be allowed to stand, when 
it is clear from the statement of the party that he is not 
entitled to it. Hence, the limitation of the doctrine con- 
fining it to formal defects.” Bliss Code Plead., § 435. “A 
failure to state facts which show that the contract in suit 
was a valid one, as founded on a sufficient consideration, 
is a radical defect, and is not cured.”  Ib., § 442. 
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In Frazer v. Roberts, 32 Mo. 457, it is held that a de- 
fective averment may be cured by verdict; but where an 
averment necessary to authorize a recovery is entirely 
omitted in the pleading, the defect is not cured. And it 
was held in Welch v. Bryan, 28 Mo. 30, that the ninth clause 
of the 19th section of the statute of jeofails, concerning 
the omission of any allegation, &c., without proving which 
the triers of the issue of fact ought not to have given such 
a verdict, “is only a declaration of the common law, that 
a verdict will aid a title defectively set out, but not a defec- 
tive title.” No motion in arrest was made in the State to 
use v. Matson, 38 Mo. 489, and yet the judgment was re- 
versed upon the sole ground that the petition, lacking 
substantial averment, was so defective as to be incapable 
of supporting a judgment. So, also, where the petition 
did not state facts sufficient to constitute a cause of action, 
the judgment was reversed, though some of the matters 
passed upon by this court were not included in the motion 
in arrest and to set aside the judgment. Jones v. Tuller, 38 
Mo. 363. And in the case of the State ex rel. v. Griffith, 
63 Mo. 545, it was ruled that though no exceptions were 
taken to the sufficiency of the petition in the court below, 
still if that pleading set forth no cause of action, the in- 
sufficiency would be considered here. And the principle 
to be deduced from the more recent case of Sweet v. Mau- 
pin, 65 Mo. 65, is that even in the absence of appropriate 
motions, we will review defects apparent on the face of the 
record, where the same are fatal in their character. 

Here, as above seen, the petition in question, not only 
fails to allege a valid contract between the defendant and 
the Hannibal & St. Joseph Railroad Company, but fails to 
allege any contract whatever, or any consideration what- 
ever for the issue of the bonds to that company; thus 
bringing the case fully within the principle announced by 
Judge Bliss, § 442, supra. The result is, that the judgment 
should be reversed and the cause remanded. All concur 
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except Judge Naprton, who dissents. Judge Ilouen con- 
curs in reversing the judgment, being of the opinion that 
the petition is good and the service bad. 

REVERSED. 














